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PREFACE 


The object aimed at in this work is to provide a thoroughly 
reliable textbook 1o meet the requirements of the syllabuses 
in Commercial Law of the various professional examinations, 
as well as prove useful to those actually engaged m Commerce. 
This twofold object has been kept in ucw throughout. 

For the convenience of the leader, the work is issued in 
two volumes. The first volume will be found useful by 
students and business people who need a general view of the 
basic principles of Mercantile Law', while the second volume will 
carry their studies further into the more specialized forms of 
mercantile transactions. 

Tt is not considered desirable in a work of this character to 
refer to emergency legislation consequent upon the present War, 
but otherwise all recent legislation and eases of importance 
affecting Mercantile Law have been dealt with. 

1 gratefully acknowledge my indebtedness to Mr. M. A, 
Brownlie, Fellow of the Chartered Institute of Secretaries, who is 
responsible for the entire Chapter on Company Law. 

P.W.F. 

January, 1943. 
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CHAPTER 1 


LAW OF PARTNERSHIP 


Partnership is the relation subsisting between persons who carry 
on a business in common with a view of profit. The principles of 
law that govern this relation are to be found in the Partnership 
Act, 1890, and for its existence in law, throe elements must 
concur. (1) There must be a business, (2) the business must 
be oarried on in common, and (3) it must be carried on with a 
view of profit; so that an association of persons to form a club, 
for example, is not a partnership, nor is an association for trade 
protection or for any similar purpose where no business is to 
be carried on or where it is not intended that profits shall be 
made. Moreover, not every combination of persons for the 
purpose of making profits is a partnership, and it is expressly 
provided by the Partnership Act that the following associations 
do not constitute partnerships 

(1) A joint-stock company registered under the Companies 

Act. No partnership may be formed consisting of 
more than ten persons if established for the purpose of 
oarrying on the business of banking, or of more than 
twenty persons if its object is the carrying on of any 
other business for gain. Sections 357 and 358 of the 
Companies Act, 1929, provide that Buch associations 
must be registered as companies under that Aot unless 
they come within (2) or (3) below. 

(2) A company incorporated by special Act of Parliament, 

Letters Patent or Royal Charter. 

(3) A company engaged in working mines within the Stan¬ 

naries, that is, in the tin-mining areas of the counties 
of Devon and Cornwall. 

Formation of Partnerships. 

A partnership may be formed by any kind of agreement, simple 
or specialty, or may even he implied from the conduct of the 

von. n i s 
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parties. Usually the agreement is put into writing, and the 
document thus drawn up constitutes the Articles of Partnership, 
which normally contain all the conditions, financial and other¬ 
wise, under which the parties agree to conduct their business. 
These articles, where they exist, establish the intentions of the 
parties when forming the partnership, and the partners are, there¬ 
fore, bound by them and by any implied conditions which may 
have come into existence during the course of trading. The 
Partnership Act imports into partnership agreements provisions 
which apply in the absence of contrary intention expressed by 
the parties. 

Where the partnership is not to begin within a year next 
after the date of the agreement, or is to continue for more than 
to year and nothing haB been done in pursuance of the agreement, 
it is essential that the agreement, to be enforceable, should be 
in writing, as required by the Statute of Frauds. Where, how¬ 
ever, an agreement which provides for a definite period of partner¬ 
ship has been partly performed, the Court will decree specific 
performance. 

Partnership articles may be varied by agreement of the 
partners and a variation may be presumed where the “ course 
of dealing ” has been for some considerable time inconsistent 
with the terms of the original agreement. 

A partnership formed for an illegal object is void and the 
Courts will not recognize it, A partnership formed for the pur¬ 
pose of carrying on a bookmaker’s business is not illegal —Jeffrey 
ds Co. v. Bamford (1921), for gambling is not of itself illegal. 
But in Foster v. Driscoll (1929), a partnership formed for the 
purpose of smuggling whisky into the United States was held 
to be illegal as it contravened the criminal law of a foreign 
country. 

Although a partnership can be formed for most purposes, 
there are certain elasscs of business or profession which cannot 
be the subject of a partnership. For instance, it is not possible 
for two barristers to enter into a partnership with a view to prac¬ 
tising at the Bar. In some cases, also, special requirements 
have to be met; e.g., all the partners in medical practice must be 
properly qualified, and in moneylending firms each partner must 
obtain an Excise licence in the manner prescribed in the Money¬ 
lenders Act, 1927. Where such formalities are neglected the 
partnership will be illegal. 

It is useful to bear in mind that an agreement to carry on 
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business at a future time does not render the parties liable as 
partners until that time arrives. There cannot be a partnership 
unless a business is actually carried on. 

Kinds of Partners. 

Various terms are used to describe partners, according to 
the nature of their connection with the partnership. A partner 
may be— 

(а) General , that is, a partner in the fullest sense. 

(б) Active , that is, a partner who actively intervenes in the 

management of the business and is known to the world 
as a partner. 

(c) Dormant (or Sleeping ), that is, a partner who takes no 
active part in the management. His name, together 
with the names of the active partners, must be revealed 
on the firm’s note-paper, catalogues, circulars and 
show-cards -Registration of Business Names Act, 1916. 

(<£) Limited , that is, a partner who takes no part in the actual 
management and whose liability is restricted to the 
amount of capital he has invested in the business. 
This Btatus can exist under the Limited Partnerships 
Act, 1907, which defines his rights, liabilities and duties. 

(e) Qvabi-partner , that is, a person who is, in fact, not a partner, 
but who is liable for debts of the partnership as a 
consequence of “ holding-out,” i.e., causing people to 
believe that he is a partner. Where a man holds himself 
out as a partner, lie is estopped from denying to the, 
firm’s creditors that ho is a partner. 

When a partnership is formed, the “ firm,” as it is termed, 
is not a legal entity as in the case of a limited liability company, 
but consists of, say, A and B and C, who arc unable, as a rule, to 
avoid personal liability for acts done by each other in the course 
of the partnership business. They may, however, sue and be sued 
in the name of the firm. If the firm name consists of the sur¬ 
names of some or of all of the partners, there is no restriction as to 
its user, even though such name may be somewhat similar to or 
the same as that of another existing firm, unless there is a deli¬ 
berate intention to mislead the public into the belief that the 
firm is carrying on the same business as the other —Turton v. 
Turton (1889). 

Registration of Business Names Act, 1916. 

Ifi certain circumstances the firm must be registered under 
the Registration of Business*Names Act, 1916. In the case of a 
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firm having & place of business in the United Kingdom, these 
circumstances arc 

(1) Where the firm’s name does not consist of the true surnames 

of all partners who are individuals, and the corporate 
names of all partners who are corporations, without 
any addition except the true Christian names or initials 
of the individual partners. 

(2) Where a partner has changed his name, except in the 

case of a woman who has married* 

The particulars required to be registered by such a firm are: - 

(а) The business name, the general nature of the business, and the 

principal place of business. * 

(б) In respect of each individual partner, his present Christian name 

and surname, any former Christian name or surname, the nation¬ 
ality and, if that nationality is not the nationality of origin, the 
nationality of origin, the usual residence, and the other business 
Occupations of the individual partners. 

(c) In the case of a corporation which is a partner, the corporate 

name and registered or principal office. 

(d) Any change in the constitution of the firm. 

(e) If the business was commenced after the passing of the Act (22nd 

December, 1916), the date of the commencomont of the business. 
(Section 3.) 

Where a business is carried on under two or more names, 
each of such names must be stated on the prescribed form of 
application for registration, which must be registered within 14 
days after commencement of the business or the happening of the 
event which makes registration compulsory. Such period may 
be extended by the Board of Trade. 

Should there be default in registration, cither of a new business 
or of particulars of change, without reasonable excuse, every 
person in default is liable on summary conviction to a fine of £5 
per day. Also, the firm in default cannot enforce by action or 
other legal proceedings any contract made either in the business 
name or otherwise, unless the Court gives relief, which may be 
given on such terms as to costs, etc., as the Court considers just. 
But a film in default is not precluded from Betting up itB rights 
under a contract in respect of which it is sued, by way of 
counterclaim, or set-off or otherwise. Every firm that is regis¬ 
tered in accordance with these provisions must give particulars 
of the names and nationalities of all its members in its trade 
catalogues, trade circulars, show-cards, and business letters. 

The Register of Business Names is open for inspection by the 
public at tbe Business Names Registry. 
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What Constitutes a Partnership. 

The facts of each particular case must decide whether or 
not a partnership actually exists. The sharing of net profits is 
prima facie evidence of the existence of a partnership, but the 
presumption so raised is capable of being rebutted. When it has 
been proved that a person sought to be made liable is remunerated 
by a share of profits* the burden of rebutting the presumption of 
partnership that normally arises lies on that person. The Court 
will not necessarily infer a partnership from the fact of profit- 
sharing if other faots tend to negative the existence of a partner¬ 
ship. A person will not be held to be a partner unless he himself 
acts as a partner or the business is carried on on his behalf. 

The principal rules laid down by Section 2 of the Partnership 
Act for the purpose of determining who arc partners or what 
constitutes a partnership, are as follow :— 

(1) Joint tenancy, tenancy in common, joint property* common 

property, or part ownership does not of itself create a partner¬ 
ship as to anything so hold or owned, whether the tenants or 
owners do or do not share any profits made by the uso thereof. 

French v. Styring (1857). 

A and B were joint owners of a racehorse and entered 
into an agreement that A should have the sole manage¬ 
ment of the horse and enter him for races, and that the 
expensoR should be borne jointly and the winnings 
divided lietwcon them in equal shares. Jn fact, no 
winnings became available and A actually paid all 
expenses of keep. 

It was held that tboro was no partnership and that 
A was entitled to recover from B a moiety of the 
expenses incurred by him in respect of the horse, as 
the relation was one of co-ownersliip only. 

(2) The sharing of gross returns does not of itself create a partnership, 

whether the persons sharing such returns have or have not a 
joint or common right or interest in any property from which 
or from the use of which the returns are derived.. 

(3) The receipt by a person of a share of the profits of a business is 

prima facie evidence that he is a partner in the business, but. the 
receipt of such a share, or of a payment contingent on or varying 
with the profits of a business, does not of itself make him a 
partner in the business ; and in particular 
(a) The receipt by a person of a debt or other liquidated amount 
by instalments or otherwise out of the accruing profits * 
of a business does not of itself make him a partner in 
the business or liable as such: 

[h) A contract for the remuneration of a servant or agent of a 
person engaged in a business by a share of the profits 
of the business docs not of itself make the servant or 
agent a partner in the business or liable os such t 
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(c) A person being the widow or child of a deceased partner, 

and receiving by way of annuity a portion of the profits 
made in the business in which the deceased person was 
a partner, is not by reason only of suQh receipt a partner 
in the business, or liable as such: 

(d) The advance of money by way of loan to a person engaged 

or about to engage in any business on a contract with 
that person that the lender shall receive a rate of interest 
varying with the profits, or shall receive a share of the 
profits arising from carrying on tho business, does not 
of itself make the lender a partner with the person or 
persons carrying on the business or liable as such. 
Provided that tho contract is in writing, and signed by 
or on behalf of all the parties thereto: 


Badeley v . Consolidated Bank ( 1888 ). 

B advanced money to a railway contract 01 
to enable him to carry out a contract. The 
contractor assigned by (h'od to B all his planL 
and the benefit of the contract as security for 
repayment of tho loon. Tho deed provided 
that B should receive 10 per cent, intorost on 
tho money advanced and 10 per cent, of the 
profits ; all the money advanced was to be 
employed m carrying out the contract ; B was 
givon the right in certain events to take posses¬ 
sion of the plant and complete, the contract and 
also to Bell the property. 

It was hild that tho true nature of tho 
transaction was a contract of loan and not a 
contract of partnership. 

(«*) A person receiving by way of annuity or otherwise a por¬ 
tion of the profits of a business in consideration of the 
sale by him of the goodwill of the business is not by 
reason only of such receipt a partner in the business or 
liable as such. 

If the person to whom money has been advanced by way of 
loan under (d) (whether the contract was in writing or not), or 
the purchaser of goodwill under (e) above, should be adjudged 
bankrupt, or should enter into an arrangement with his creditors 
to pay less than twenty shillings in the pound, or should die 
insolvent, the person ^making the advance and the seller of the 
goodwill, respectively, shall not be entitled to recover anything 
under their contracts until the claims of all other creditors (save 
only creditors who are also deferred) have been satisfied. The 
creditors here referred to are those existing at the time of the 
insolvency and not at the date when the loan was made. If 
the lender (in (d)) has obtained Security for the loan, his rights 
of realizing the security and repaying himself in full, are unaffected. 
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Who may be Partners. 

The legal principles governing capacity to contract are 
applicable to partnerships. Any person having legal capacity 
to contract may enter into a partnership. It follows, therefore, 
that no such contract may be made with an alien enemy. On 
the outbreak of war, any partnership existing between a British 
subject and a person who becomes an alien enemy, or who adheres 
to the enemy, will be dissolved— -Hug h Stevenson d» Sons , Ltd . 
v. Aktiengesellschaft fur Cartonnagen-Industrie (1018). But it 
does not follow that the enemy alien partner is stripped of and 
loses his interest in the partnership property. His rights in 
and to the property are suspended only so long as a state of war 
exists. The declaration of peace does not revive the partner¬ 
ship. If a firm has been dissolved by reason of one partner 
being an alien enemy, there is nothing to prevent the firm 
name being used for the purpose of getting in the partnership 
assets. 

An infant may become a partner, but does not incur personal 
liability to the firm's creditors. If an infant who has entered 
into a partnership wishes to repudiate his contract, he may do 
so cither before or within a reasonable time after attaining 
his majority. Where the contract is thus repudiated the infant 
cannot claim his share of the partnership assets free from the 
partnership debts. The adult partner can require the partnership 
assets to be applied in discharge of the partnership liabilities, 
^and until these are provided for the infant partner does not take 
anything. This right of the adult partner can be made available 
for the benefit of creditors —Lovell & Christmas v. Beauchamji 
(1894). 

An incorporated body may be a partner. 

How Partnerships are Terminated. 

Without Recourse to the Court . 

Subject to any contrary expression of intention in the articles, 
a partnership is terminated in the following circumstances:—- 

(1) The expiration of the period of time, if any, fixed by the 

partnership agreement. 

(2) The completion of an adventure or undertaking for the 

carrying out of which the partnership was formed. 

(3) The giving of notice by any partner, if no period has been 

fixed. 

(4) The death or bankruptcy of any partner. 

(5) The charging of any partner's share on an application 



8 


PBINCTPLES OF B1EBOANTILE LAW 


to the Court by one of his private creditors. In this 
case, however, St is for the other partners tg decide 
whether or not the firm is to be dissolved. 

(6) The happening of any event which makes it unlawful 
for the business of the firm to be carried on or makes the 
partnership unlawful. In this case no expression of a 
contrary intention can save the partnership from dis* 
solution. 

Judicial Dissolution . 

On application by a partner, the Court may decree a dissolu¬ 
tion of the partnership in any of the following cases :— 

(1) When a partner is found lunatic by inquisition, or is 

shown to the satisfaction of the Court to be of perman¬ 
ently unsound mind. 

(2) When a partner, other than the partner suing, becomes 

permanently incapable of performing his part of the 
partnership agreement. 

(3) When a partner, other than the partner suing, has been 

guilty of such conduct, as, in the opinion of the Court, 
is calculated to affect prejudicially the carrying on of 
the business. In Carmichael v. Emns (1904) it was 
held that it was calculated to prejudice the business of 
a firm of solicitors that a partner had been convicted 
of travelling on a railway without a proper ticket and 
with intent to defraud. 

(4) When a partner, other than the partner suing, wilfully 

or persistently commits a breach of the partnership 
agreement, or conducts himself in such a manner that 
it is not reasonably practicable for the other partners 
to carry on the business in partnership with him. 

(5) When the partnership can only be carried on at a loss. 
(0) Whenever in any case circumstances have arisen which, 

in the opinion of the Court, render it just and equitable 
that the partnership be dissolved; as in the case of 
incompatibility of temper. In Watney v, Wells (1861) 
a partnership was dissolved on the ground that the 
ill-feeling between the parties rendered it impracticable 
that the business could be successfully or beneficially 
conducted. 

In Moss v. Elphick (1910) it was decided that, where a part¬ 
nership was to be terminated " by mutual arrangement oidy,” 
dissolution could not be brought about by notice, but only in the 
manner prescribed. 

Dissolution by notice is not brought about until receipt of 
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the notice by the partner or partners to whom it is sent or such 
later date as may be specified in the notice. 

McLeod v . Dowlino (1027), 

A partner sent a notioo by post to tho other partner 
in the firm to terminate the partnership as from the date 
of the notice. Before the partner to whom it was sent 
received the notice, the first partner died. 

It was held that this was a case of dissolution by death 
occurring during the currency of the partnership, and not 
by notice. 

Lunacy does not ipso facto dissolve a partnership unless the 
articles so provide; but, as mentioned above, it may be a ground 
for application to the Court for a decree of dissolution. 

As a rule, tho period for which the partnership is to continue 
is fixed by the partnership agreement. When that time expires, 
the partnership, if continued, becomes a “ partnership at will, 1 * 
governed by the terms of the original partnership in so far as 
they are not inconsistent with the incidents of a partnership at 
will. Terms in the original agreement as to the purchase of 
a partner’s share and as to the submission of disputes to arbitra¬ 
tion will be implied in this way, but a provision requiring a 
certain period of notice to dissolve the partnership will not be 
implied, for that is inconsistent with the right of a partner at 
will to determine the partnership by notice at any time. A 
partner at will can retire at any time on giving to the remaining 
partners reasonable notice of his intention so to do. 

Authority of Partners, 

Every partner is deemed to bo an agent of the firm and of 
each of his partners, for the purpose of the business of the partner¬ 
ship ; and every act done by a partner for carrying on, in the 
usual way, business of the kind carried on by the firm will bind 
the other parties. A partner’s authority will accordingly vary 
With the type of business carried on. Persons dealing with a 
partner are entitled to assume that he has authority to do acts 
usually done by partners in that particular kind of business, or 
in other words, the firm is bound by the partner’s apparent 
authority. The scope of the apparent authority depends on the 
circumstances, but judicial decisions have established that the 
following acts done by a partner will bind the firm:— 

In any Firm — 

(i) The sale of the firm’s goods and ohattels; 

(ii) The purchase of goods commonly used in the business; 
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(iii) Accepting money in payment of debts doe to the firm, 
and the giving of receipts therefor; 

(iv) The engaging of servants ; 
and in addition: 

In a Trading Firm — 

(i) A dealing with negotiable instruments— e.g., acceptance ; 

(ii) The borrowing of money ; 

(iii) The pledging of the firm’s goods ; 

(iv) The giving of an equitable mortgage over the firm’s 
property (provided it is not under seal); 

(v) Instructing a solicitor to defend an action for debt 
brought against the firm. 

A trading firm is one which manufactures or sells goods. 

The following acts are not within the apparent authority of 
any partner:— 

(i) Executing a deed. 

(ii) Referring a dispute to arbitration. 

(iii) Giving a guarantee. 

(iv) Making a false representation as to the credit of another, 

with intent that that other shall obtain goods on credit 
from a third party. 

In any case in which a partner acts outside the scope of the 
partnership business, the firm will not be bound unless the other 
partners subsequently ratify his acts or have previously given 
him express authority, but if the acts are not ratified and he has 
no express authority, the contracting partner alone will be person¬ 
ally liable. So, Section 7 of the Act provides that where one 
partner pledges the credit of the firm for a purpose apparently 
not connected with a firm’s ordinary course of business, the firm 
is not bound. 

If by agreement between the partners (whether in the partner¬ 
ship artideB or otherwise), the authority of a partner is limited, 
a person dealing with that partner as such, can still hold the 
firm liable for all the partner’s acts done within his apparent 
authority, unless the person so dealing is aware of the limits 
of the partner’s authority. 

Where a third party has contracted with a person who is 
in fact a partner, though the third party does not know or believe 
that fact, the firm will not be liable if it has limited that partner’s 
authority bo that he could not make the contract, even though 
the contract was within the partner’s apparent authority. The 
contracting partner alone will be liable. 
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Alter the disscdutfbn of a firm, the authority and other righto 
and obligations ol each partner continue but only in so far as 
is necessary to -wind up the affair* of the partnership and to 
complete unfinished transactions. So, for example, a surviving 
partner has authority to mortgage the partnership property for 
winding up purposes —Be Bourne (1906). The firm will in no ease 
be bound by the acts of a partner who has become a bankrupt. 
This proviso does not affect the liability of any person who has, 
after the bankruptcy, represented himself or knowingly suffered 
himself to be represented as a partner of the bankrupt. 

" Notice to one partner is notice to all. 31 By Section 16 of the 
Act it is laid down that notice of any matter relating to partner¬ 
ship affairs given to any partner who habitually acts in the 
partnership business operates as notice to the firm, except in the 
case of a fraud on the firm committed by, or with the consent of, 
that partner. 

Similarly, an admission or representation made by any 
partner concerning the partnership affairs and in the ordinary 
course of its business is evidence against the firm. 


Liability of Partners. 

Every partner in a firm is liable jointly with the other partners 
for all debts and contractual obJigations of the firm incurred 
while he is a partner. The liability, it must be observed, is joint 
but not several, although after a partner’s death his estate 
becomes severally liable, subject to the prior payment of his 
separate debts. Consequently a creditor has alternative courses 
to pursue— 

(1) He may sue the firm, i.c., all the partners together, in 

the firm name. In such a case, the creditor who obtains 
judgment against the firm can, if there is not sufficient 
common partnership property to satisfy the debt, 
levy execution against the private property of the 
partners. 

(2) He can sue any partner individually, in which case the 

partner sued will bo personally liable for the whole of 
the firm’s debts, subject, however, to a right to olaim 
contribution from his co-partners. If, however, the 
creditor obtains judgment and fails to recover the 
amount from the partner sued, he cannot afterwards 
sue the others. This is because the partners are jointly, 
and not jointly and eet liable for the contractual 
obligations of the firm. Had they been jointly and 
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severally liable, a judgment against one partner would 
not have debarred the creditor from suing 'another 
partner for the unsatisfied portion of the debt in respect 
of which the first judgment was obtained. 

Kendall v. Hamilton (1879). 

A and B were trading in partnership, and borrowed 
money from X. X brought an action against thorn in 
respect of tho debt, and obtained j udgmOnt. The j udg- 
ment was not satisfied. Afterwards X discovered that 
C, a solvent person, had been an undisclosed partner 
with A and B at tho time of tho loan. But as judgment, 
whether satisfied or not, against some of the number 
of persons jointly liable is a bar to an action against 
another of "them, and as C was liable to X only 
jointly with A and B, and not severally, it was held 
that X had now no cause of action against 0. 

If, however, one partner gives a bill or cheque to tho third 
party in respect of a partnership debt, judgment on tho bill or 
cheque will not prevent the third party from suing another 
partner for the unsatisfied portion of his debt, as the debt and 
the negotiable security arc two distinct causes of action arising 
out of two different contracts —Wegg Prosser v. Evans (1895). 

The partners are jointly and severally liable for tortious acts 
committed by one of the partners within the scope of his authority 
or in the ordinary course of the business of the firm, for a partner 
is the agent of the firm in performing such acts. 

Hamlyn v. Houston & Co. (1903). 

A partner, with tho firm’s money, bribed the clerk of 
another firm to give him information of his master’s busi¬ 
ness, and betray his secrets. The obtaining of such infor¬ 
mation was part of the partnership businoss. 

It was held that all the partners were liable in damages 
for the tort of their partner. 

Where one partner does an act, e.g., publishes & libel, which 
would not affect the firm, there would be a presumption that 
the tort was not committed within the scope of his authority, 
but if the result should be that the firm would thereby benefit, 
the presumption might be the other way. 

Where one partner acting within the scope of his apparent 
authority receives money or property of a third person and 
misapplies it, as also where a firm in the course of its business 
receives money or property of a third person and the money 
or property so received iB misapplied by one or more of the 
partners while it is in the custody, of the firm, the firm is liable 
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to make good the loss. It is within the apparent authority of 
a partner of a firm of solicitors to sell investments and receive 
the proceeds in winding up an estate, or to receive a sum of money 
from a client to invest in a specific security, though it is not 
within his apparent authority to receive large sums of money 
with a view to finding a suitable investment. 

Employment of Trust Money .—It is provided by Section 13 
of the Act, that ce If a partner, being a trustee, improperly employs 
trust property in the business or on account of the partnership, 
no other partner is liable for the trust property to the persons 
beneficially interested therein. 

“Provided as follows— 

“ (1) This section shall not affect any liability incurred by any 
partner by reason of his having notice of a breach of 
trust; and 

“ (2) Nothing in this section shall prevent trust money from 
being followed and recovered from the firm if still in 
its possession or under its control.” 

Where partners are affected by notice of the improper use 
of trust property, their liability is joint and several —Blyth v. 
Fladgate (1891). 

Retiring and Incomivg Partners .—In the absence of any agree¬ 
ment to the contrary, a partner’s liability does not terminate when 
he ceases to be a member of the firm. A retiring partner remains 
liable for debts incurred while he was a member of the firm unless 
the creditors enter into a contract of “ novation/' i.e., agree to 
look to the new firm for payment, and to treat the retiring partner 
as discharged. It is called “ novation ” because it is really a 
new contract, entered into by the creditors, the members of the 
new firm and the retiring partner. There must be valuable con¬ 
sideration for the creditors’ release of the retiring partner. The 
mere continuance of the liability of the remaining partners is not 
a “valuable consideration.” But the introduction of an in¬ 
coming partner who is to undertake liability together with the 
remaining partners for the released debts, is sufficient consider¬ 
ation. H there is no consideration the creditors’ release must be 
under seal. 

In addition, the retiring partner will be liable for debts 
incurred after his retirement to any old creditor if he does not 
give express notioe to such creditor. With respect to new 
creditors (i.e. those who deal with the firm for the first time 
after his retirement) the retiring partner needs only to advertise 
the retirement in the London Gazette . 

By Section 36 (3) the estate of a partner whose interest in 
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the firm Jaas not been known to persons dealing with the firm 
is not liable for debts contracted after his retirement. This may 
frequently apply to a dormant partner. 

A new partner is not liable on contracts entered into before 
he beoomes a member of the firm unless he consents to take 
upon himself the liability of the retiring partners under 
a contract of " novation,*’ or unless he comes within the 
doctrine of “ holding out.” Under this doctrine, every person 
who, by words or conduct, represents himself, or know* 
ingly suffers himself to be represented, as a partner in a par¬ 
ticular firm, is liable as a partner to anyone who has, on the 
faith of Buch a representation, given credit to the firm. In 
such a case the party '* holding out,” or allowing others to “ hold 
out ” that he is a member of the firm, is estopped from denying his 
liability to make good any loss suffered by any person through 
the representation. It is not a holding out for a retiring partner 
to permit a continuing partner to carry on business in the old 
firm name— Be Fraser (1892). Nor is it a holding out to say 
that one intends to become a partner. 

Amongst themselves, partners may, and often do, agree that 
on retirement, the retiring partner shall be released from all 
liability for the firm’B debts ; and, conversely that an incoming 
partner shall take over liability for the firm’s debts. But, in 
the absence of a contract of novation involving the concurrence 
of the creditors, such an agreement cannot affect the rights of 
third parties. 

Death of Partner .—When a partner dies, his private estate is 
jointly and severally liable, subject to the prior payment of his 
separate debts, for debts and obligations of the firm inourred while 
he was a partner. That is to say, the private creditors of the 
deceased partner must first be paid out of his private property, 
and any balance is liable up to the full amount in payment of 
any unsatisfied debts of the partnership, even though judgment 
may have been obtained against the other partners in respect 
of any portion of such debts. Of course, the surviving partners 
remain "jointly liable for the contractual obligations of the firm. 

Bagel v. Mu m (1903). 

A partner in a trading firm died after goods had been 
ordered but before their delivery. 

It was held that his estate was not liable for goods sold 
and delivered, because no obligation to pay had accrued 
while he was a partner. 

The executors of a deceased partner are not liable by reason 
dt the pmtmre hip continuing to use the old firm name. 
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The limitation ^Act, 1039, applies to claims between partners 
os it does to any other debt, and the period co mmenc es to ton 
from the date of the cause of action; e.g., the date of Hinno lntion 
of the partnership. 

Retirement of Partner. —Unless he is a partner “ at will," no 
partner may retire without the consent of all the other partners, 
except where such retirement is in accordance with the terms of 
the articles. There is, however, nothing to prevent one partner’s 
selling his share to another partner, but in such case the selling 
partner does not get rid of his liability as a partner unless the 
other partners agree to a dissolution so far as he is concerned, or 
the articles SO provide— Cossets v. Stewart (1881). The result is 
the same if a partner assigns his share to a stranger. In these 
cases the rights of a partner may be aoquired by the assigneo if 
the existing partners do any act recognizing him as a partner— 
Jeffery a v. Smith (1826)—but until such recognition as a partner, 
the assignee, while entitled to receive the profits of the share so 
assigned to him, cannot interfere in the management of the 
partnership. 

Rights of Partners. 

Utmost good faith required between the Partners. —-This 
condition is implied in every partnership agreement. Every 
partner must account to the firm for any benefit he may have 
derived secretly and personally, without the consent of the 
other partners, from any transaction concerning the partner¬ 
ship or from any use by him of the partnership property, name 
or business connection; and if a partner, without the consent 
of the other partners, carries on any business of the same nature 
as, and competing with,, that of the firm, he must account for 
and pay over to the firm all profits made by him in that business. 
Whether a business really competes with that of the partnership 
depends upon the factB of each particular case. If it draws to 
itself trade which otherwise would be likely to go to the firm, 
then it competes with the firm— Trimble v. Goldberg (1906). If 
a partner breaks the partnership agreement by giving his time 
and services to another but not a competing firm, the proper 
remedy against him is damages and not an account. This is 
so even though the partnership agreement provides that he shall 
not carry on any business. 

Partners must render to their colleagues true accounts and 
fall information concerning all matters relevant to the business, 
and all must act for the common advantage in everything affect¬ 
ing the partnership. The relation of partnership is one which 
demands that the conduct of the partners must be of the utnjost 
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good faith, in the absence of which the partnership cannot 
conscientiously or successfully be carried on. Thus, in Law v. 
Law (1905), where one partner was better informed than the 
other as to the partnership accounts and the general state of 
the firm, it was held that the sale by one partner of his shore 
to the other was voidable and might be set aside by the partner 
from whom material information had been withheld. 

A contract of partnership is, however, not strictly a contract 
uberrimae fidei , for the latter requires that the preliminary 
negotiations should bo conducted with the utmost good faith. 

The rights and duties of the partners will, as a rule, be as 
provided in the articles of partnership ; but, in the absence of 
any such provision , the Partnership Act (Section 24) lays down 
the following rules:— 

(1) All the partners are entitled to share equally in the capital 

and profits of the business, and must contribute equally 
towards the losses, whether of capital or otherwise, 
sustained by the firm. If two persons form a partner¬ 
ship wherein one contributes all the capital, and the 
other contributes the skill or labour but no capital, it 
is therefore usually provided that the latter shall not 
be liable to contribute to capital losses. 

(2) The firm must indemnify every partner in respect of pay¬ 

ments made and personal liabilities incurred by him— 

(а) In the ordinary and proper conduct of the business 

of the firm ; or 

(б) In or about anything necessarily done for the pre¬ 

servation of the business or property of the firm. 

(3) A partner making, for the purpose of the partnership, any 

actual payment or advance beyond the amount of capital 
which he has agreed to subscribe, is entitled to interest 
at the rate of 5 per cent, per annum from the date of 
the payment or advance. 

(4) A partner is not entitled, before the ascertainment of 

profits, to interest on capital subscribed by him. 

(5) Every partner may take part in the management of the 

partnership business. 

(6) No partner shall be entitled to remuneration for acting 

in the partnership business. 

(7) No person may be introduced as a partner without the 

consent of all existing partners, frequently, a right 
to introduce or nominate a partner is given in the 
partnership agreement. In such case, the consent of 
the other partners is implicit in the agreement. 
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(8) Any difference arising as io ordinary matters connected 

with the partnership business may be decided by a 
majority of the partners, but no change may bo made 
in the nature of the partnership business without the 
consent of all existing partners. 

(9) The partnership books are to be kept at the place of 

business of the partnership (or the principal place, if 
there is more than one), and every partner may, when 
he thinks fit, have access to and inspect and copy any 
of them. A partner may employ an accountant or other 
agent to inspect the books —Sevan v. Webb (1901). 

It should be particularly noted that the above rules may 
be, and frequently are, altered by express agreement. Subject 
to agreement to the contrary, a partner not only has a right to 
take part in the management, but he is also obliged to work in 
the business, and if he does not do so, the Court may decree 
dissolution on that ground. 

The general rule is that the articles determine which of the 
partners shall work and also state the particular part of the 
business to which each shall attend. Similarly, it is not unusual 
to find that a partner is paid a salary for his work, and this 
salary is not necessarily in proportion to his interest in the firm. 
The rule that no remuneration is payable unless there is an 
agreement that it shall bo paid does not operate where a busi¬ 
ness is being wound up owing to the death or retirement of a 
partner. In such cases the surviving partners are allowed to 
receive some remuneration for the additional trouble that falls 
on them. It was decided in Burden v. Burden (1813), however, 
that the surviving partners are not entitled to remimeration 
for their services in connection with winding up where this is 
caused by the death of one partner and they are acting as his 
executors, for executors are expected to act gratuitously. 

Settlement of Disputes. —Where the agreement between the 
partners prescribes a method of settling disputes between partners, 
that method must always be followed. If, however, the agree¬ 
ment is silent on the matter, then any difference arising as to 
ordinary matters connected with the partnership business may, by 
Section 24 (9) of the Act, be decided by a majority of the partners. 
No change may bo made in the nature of the partnership 
businoss without the consent of all existing partners. In cases 
of this kind, if the partners should bo equally divided on the 
point at issue, the opponents of any change prevail. Where 
the dispute is on a matter outside the scope of ordinary matters 
connected with the partnership business, a majority of partners 
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Cannot bind a dissentient minority, even if that minority should 
be one partner only, nor can a majority expel a partner unless 
the agreement gives power to do so, The majority must act in 
good faith and give the minority a reasonable opportunity of 
disoussion and consideration of all matters in dispute. 

Assignment of Partner's Share .—Any partner may, in the 
absence of agreement to the contrary, assign his share absolutely 
or by way of mortgage or charge, but the assignee does not 
thereby become a member of the firm, nor does he become person¬ 
ally liable to the firm’s creditors. The purchaser or mortgagee 
takes subject to the rights of the other partners and to the 
liabilities of the partner whose share he has obtained. In other 
words, he takes subject to the equities existing at the date of the 
assignment or mortgage, which of course include the future lia¬ 
bilities of the firm. His sole right is to receive the assignor's 
share of the profits and, in the event of a dissolution, his share of 
the assets, but ho cannot take part in the management or admin¬ 
istration of the business, nor is he entitled to demand accounts 
of the firm’s transactions, nor to inspect the books of the firm. 
The assignee cannot complain of any expenditure made by the 
firm in the ordinary course of business, nor of any subsequent 
bona fide agreement between the partners, even if its effect is to 
lessen the value of the share assigned, e.g., he is bound by a 
bona fide agreement as to the receipt of salaries by the partners. 

Re Garwood’s Trusts (1903). 

X, Y and Z were partners. The articles made no pro¬ 
vision for payment of salaries to any of them. X charged 
hie share to G. Subsequently X, Y and Z made an agree- 
ment under which, in consideration of their doing more 
work for the business, they received salaries. 

It was held, that the agreement, being made bona fide , 
was binding on G. 

Upon a dissolution both a purchaser and a mortgagee of a 
partnership share can require accounts both of capital and of 
profits as at the date of dissolution in order to check and vouch 
them and to ascertain whether their claims have been fully 
discharged. An assignee is not bound by any agreement between 
the partners as to the value of the assignor’s share. 

Watts 0 . Driscoll (1901). 

A , a partner in the firm of A and B, mortgaged his share 
In the partnership to X. A and B determined to dissolve 
partnership and A agreed, without X** consent, to sell to 
B his share of the partnership for $500, this sum being in 
fact leas than the mortgage debt. 
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It wm held that tho igrwmtnt betweea A And B was not 
binding on X, who was entitled to receive the share of the 
partnership assets to which A was entitled and, for the 
purpose of ascertaining its value, to an account. 

An assignment of his share in the partnership by one partner 
does not, in the absence of agreement, give the other partners 
the right to dissolve the partnership. But where a partner’s 
share » charged involuntarily, as by an order of the Court on 
the application of a judgment creditor, the other partners have 
the option of dissolving the partnership if they so desire. A 
creditor of an individual partner cannot levy execution on the 
partnership assets under a judgment obtained by him against 
such partner— Brown, Janson & Co. v. Hutchinson (1896). The 
execution creditor may, however, obtain a charging order upon 
the share of the partner in question and thus secure payment. 
The other partners may, if they desire, redeem the interest of 
the partner so charged, or if a sale is ordered purchase it, or 
they may dissolve the partnership. 

Appointment of a Receiver .—Where a partner’s share of the 
assets and profits is charged by an order of the Court, that is, 
alienated involuntarily, the Court may appoint a receiver of 
that partner’s share of the profits. The receiver, after deducting 
expenses and paying tho judgment creditor, hands any balance 
to the partner whose interest is charged. 

In other cases the Court will not, as a rule, appoint a receiver 
unless either dissolution is shown to have taken place or such 
faots as would entitle the applying partner to a decree of dissolu¬ 
tion have been proved. The object of the appointment of a 
receiver in these circumstances is merely to give relief by wind¬ 
ing up and disposing of the assets, and is not with a view to 
carrying on the business. Where, however, gross misconduct 
by one or more partners is shown, the Court may appoint a 
receiver in the case of a subsisting partnership, but even then 
he will be in the nature of an interim receiver only; and, where 
the Court makes suoh an appointment, it does not determine the 
questions arising between the partners, the only object being to 
protect the assets until the determination of their rights. 

The mare fact of a dispute- is not in itself sufficient ground 
for the appointment of a receiver; there must be some breach 
of the duty of a partner or of the contract; e,g., continuing to 
trade with the joint effects on the separate aooount. Where 
some partners seek to exclude one partner from his full share 
of the management, the Court will appoint a receiver almost 
as a matter of course, unless the action of the partners is author 
rised by their contract. 
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Partners' Rights on Dissolution. —When the firm has been 
dissolved, the rights of members, so far as they are not expressly 
defined in the partnership agreement, are determined by the follow¬ 
ing rules:— 

(1) Each partner may require the other partners to concur in 

all the acts necessary for giving public notice of the 
dissolution. Notice should be given in the Gazette to 
persons who have not had previous dealings with the 
firm, but private notice should be given to all persons 
who have had previous dealings with the firm. 

(2) Every partner is entitled to have the property of the firm 

applied in payment of its debts and liabilities, and to 
have tho surplus assets applied in payment of what 
may be due to the partners respectively. For this 
purpose, any partner or his representatives can apply 
to the Court to wind up the business and affairs of the 
firm. The above principle is applied against all persons 
who are not partners but are interested in the partner¬ 
ship assets, e g., assignees and mortgagees of a partner¬ 
ship share, trustees in bankruptcy of a partner, personal 
representatives of a partner and judgment creditors of 
a partner —Sfcipp v. Harwood (1747). 

(3) Where one partner, on entering into a partnership for a 

stated period, lias paid a premium to another, and the 
partnership is dissolved before the expiration of the term, 
the Court may order the repayment of the whole premium 
or such part of it as it thinks just, having regard to 
the terms of the partnership contract and to the length 
of time during which the partnership has continued. 

No portion of the premium can bo ordered to be 
repaid, however, in the following cases : — 

(а) When the dissolution is caused by the death of 

one of the partners. 

(б) When the dissolution is wholly or mainly attribut¬ 

able to the misconduct of the partner who paid 
the premium. 

(c) When the partnership has been dissolved by an 
agreement which contained no provision for a 
return of any part of the premium. 

According to the rule in Atwood v. Maude (1868), 
when the Court orders repayment of part of the premium, 
that part will, in the absence of any special circumstances, 
be a sum bearing the same proportion to the total amount 
of the premium as the unexpired part of the original term 
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of the partnership beats to the whole term. But the 
Court has a discretion, and in computing the amount to 
be repaid may take into consideration any factor which 
is relevant and material. 

The “premium” is a sum of money paid as the price 
of a share in the business, and as a rule it is paid only 
when a new partner is introduced into an established busi¬ 
ness with a good connection. What the incoming partner 
really purchases is a share in the assets, including 
goodwill, and a right to share in the profits. 

(4) Where a partnership contract is induced by the fraud or 

misrepresentation of one of the parties, the innocent 
party is entitled to rescind and also:— 

(а) To a lien on the surplus of the partnership assets, 

after satisfying the partnership liabilities, for 
any sum of money paid by him for the purchase 
of a share in the partnership and for any capital 
contributed by him. 

(б) To stand in the place of the creditors of the firm 

for any payments made by him in respect of 
the partnership liabilities. 

(c) To be indemnified, by the person guilty of the fraud 
or making the representation, against all the 
debts and liabilities of the firm. 

These rights are additional to the common law right 
to sue for damages for fraudulent misrepresentation. 

(5) Each partner is entitled to have the assets distributed as 

follows :— 

(а) Til the payment of all debts and liabilities of the 

firm to persons who arc not partners. 

(б) In paying to each partner advances made by him 

to the firm. Advances must be distinguished 
from capital, and if there is insufficient surplus 
to pay the advances in full, each partner’s share 
will abate rateably. 

(c) In repaying rateably to each partner his share of 

the capital. 

( d) In dividing any surplus among the partners in the 

proportion in which profits were to be divided. 

(6) Losses, including deficiencies of capital, must be paid first 

out of profits, next out of capital, and lastly, if neces¬ 
sary, by the partners individually in the proportion in 
which they were entitled to share profits. 
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In the absence of atiy agreement to the contrary, when 
the capital account of a partner shows a debit balance 
after his share of any profit or loss on realization has been 
included in his account, and he cannot make good the 
whole or part of his deficiency, such deficiency must be 
shared by the remaining partners in proportion to their 
last agreed capitals , and not in the proportion in which 
they share profits and losses. 

Garner v. Murray (1904). 

Throe partners, O, M and W, agiood to conti lbute 
in unequal proportions to the paitnorship capital and 
to sharo *pi ofits equally. Then? wa^ a loss on realiza¬ 
tion, and, on the dissolution of the paitnership, W, 
bung insolvent, could not make good the deficiency on 
his capital account. It was held that Q and M, before 
being paid iatoably what was duo to them in respect 
of capital, must each contribute an amount to make 
good the deficiency of W, in proportion to the last 
agreed balances on their capital accounts. 

The effect of this decision is to distinguish between a 
loss due to trading or realization and one due to the 
inability of a partner to make good a debit balance on 
his account. The Iobs caused by the default of a partner 
must be borne by the remaining partners in proportion to 
their last agreed capitals, whereas a loss on trading or 
realization must be borne by all the partners (i.e., including 
the insolvent partner) in the proportions in which they 
share profits and losses. If the capital accounts of the 
solvent partners have remained fixed throughout the 
existence of the partnership, the original capitals of the 
solvent partners will be used as the basis for the division 
of the insolvent partner’s deficiency, but if the original 
capitals have been varied periodically by express or 
implied agreement, the capital balances shown to the 
credit of the solvent partners at the end of the last account¬ 
ing period before dissolution will be utilized as the basis. 
It is contended by the leading authorities that current 
account balanoes should be ignored in this connection. 

This principle does not apply so as to relieve partners 
from debts due from the partnership to persons who are 
not partners. 

(7) Subject to any contrary agreement between the partners, 
the amount due to the outgoing partner, or to the 
representatives of a deceased partner, is a debt accruing 
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as soon as the dissolution or death takes place; and if 
the surviving partners carry on the business of the 
firm without making any settlement of accounts between 
the surviving firm and the outgoing partner or his 
representatives, then such outgoing partner, or the 
representative of a deceased partner, is entitled at his 
option either to the share of the profits attributable to 
the use of his capital, or to interest upon his capital at 
the rate of 5 per cent, per annum. 

This provision does not apply where the surviving or 
continuing partners have an option to purchase the de¬ 
ceased or the retiring partner's share and the option is 
duly exercised. 

Where a proportion of profits is claimed under the above 
provision, the Court has regard to the fact that there are other 
factors than capital which help to produce the profits, c.g. the 
business ability and services of the continuing partners. Accord¬ 
ingly the share of profits awarded will not necessarily bear the 
Bame proportion to the whole profits as the capital of the deceased 
bears to the whole capital —Manley v. Sartori (1927). 

The foregoing provisions are without prejudice to any other 
rights. 

Partnership Assets. 

By “ the assets ” of a partnership or u partnership property '* 
is meant all property and rights and interests in property 
originally brought into the partnership stock, or acquired, whether 
by purchase or otherwise, on account of the firm, or for the 
purposes and in the course of the partnership business. All 
partnership property must be held and applied by the partners 
exclusively for the purpose of the partnership and in accord- 
ance with the partnership agreement; and property bought with 
the money of the firm is deemed to be partnership property, 
unless a contrary intention appears. All partnership property 
is regarded as personalty, even if real property is owned by 
the firm. 

Hie Goodwill of a business is an asset, often of considerable 
value, but its nature is extremely difficult to define. The best 
definition is that of Lord Mackaohtkn in the leading case of 
Trego v* Hunt (189fi): “ What ‘goodwill * means must depend 
on the nature and character of the business to which it is 
attached. * . . Often it happens that the goodwill is the very 
sap and life of the business, without which the business would 
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yield little^ or no fruit. It is the whole advantage, whatever it may 
be, of the reputation and connection of the firm, which may have 
been built up by years of honest work or gained by lavish expenditure 
of money” On sale of a business, the goodwill passes even if 
not specially mentioned —Shipwright v. Clements (1871). 

The vendor usually undertakes in an agreement that he will not 
compete with the transferee in a similar business within a certain 
area. In the absence of any such agreement, however, the law 
is now well established as to how far the vendor iB bound not 
to compete with the old firm. The vendor may carry on a 
similar business even if it competes with the one which he has 
sold, but he must not give anyone the impression that he is 
still carrying on the old business. Ho must also refrain from 
soliciting his old customers, although he may deal with them 
if they come to him without solicitation. Moreover, he may 
advertise his business, and thus indirectly solicit old customers ; 
for example, ho may circularize all householders in a certain 
district even if some of them were formerly his customers, but 
he must not take a list of old customers and send circulars 
to them only. 

These rules extend to a deceased partner’s executor who is 
carrying out a contract made by his testator for the sale of good¬ 
will —Boorne v. Wicker (1927). J3ut they do not apply on an 
involuntary Bale, e.g., when the firm is bankrupt and the goodwill 

is sold by the trustee in bankruptcy —Walker v. Mottram (1882). 

♦ 

Goodwill is of two kinds, (1) personal and (2) local. Good¬ 
will is said to be personal when it arises from the personal attri¬ 
butes or capabilities of the owner or proprietor of the business, 
and to be local when it is due to the position of the premises in 
which the business is carried on. 

Upon a dissolution of a partnership, as the goodwill is a 
partnership asset, it should be sold along with the other assets, 
and where one or more of the partners wish to carry on the 
business they must pay for the share of the goodwill to which 
a retiring partner is entitled. With this possibility in view, 
articles of partnership usually provide for the valuation of 
goodwill upon a dissolution. Where, however, there is no 
provision in a dissolution agreement concerning the use of the 
firm name, and the goodwill is not sold, any partner may use the 
name so long as he does not “ hold out ” any of his late partners 
as his present partners. This applies even where the firm 
name is the name of one of the late partners —Burchett v. 
Wilde (19Q0). 
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Change in Firm—Effect on Continuing Guarantee. 

Section 16 provides that a continuing guarantee given to a 
firm, or to a thud person in respect of the transactions of a firm, 
is revoked as to future transactions by any change in the consti¬ 
tution of the firm to which, or in respect of which, the guarantee 
was given. 

Winding-up. 

A partnership is wound up under the Partnership Act, 
but a partnership consisting of not less than eight members may 
be wound up as an unregistered company by order of the Court 
under tho Companies Act, 1929, if:— 

(1) It is dissolved or has ceased to carry on business, or is 

carrying on business only for the purpose of winding 
up its affairs ; or 

(2) It is unable to pay its debts ; or 

(3) In the opinion of the Court it is just and equitable that 

it should be wound up. 

A partnership carrying on assurance business of any of the 
classes mentioned in tho Assurance Companies Act, 1909, may 
be wound up under that Act by order of the Court. 

Administration of Partnership Estate. 

Where a partner or partnership is bankrupt or insolvent, 
or where the ostate of a deceased insolvent partner is being 
administered, the administration of the estate must be in con¬ 
formity with the rules laid down in the Bankruptcy Act, 1914. 

The joint estate, i.e., the property of the partnership, must 
be applied, in the first instance, in payment of the partners’ joint 
debts, and the separate estate of each partner in payment of his 
separate debts. If there is a surplus from the separate estates, 
it is to be dealt with as part of the joint estate, and if there is a 
surplus from the joint estate, it is to be dealt with as part of the 
separate estates in proportion to each partner’s interest in the 
joint estate. If after payment of both individual and firm debts 
a balance remains, such balance is returned to the partners who 
are shown to be entitled to it. 

Thus, A and B are partners. A owes £1,000 to his private 
creditors and his separate estate amounts only to £800. B 
owes similarly £760 and his private estate is £1,000. Further 
—distinct from their private estates—the firm’s assets, that is, 
the joint assets, are £1,800 and the joint debts £2,000. A *s 
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separate creditors first take his £800, B ’s separate creditors 
take £750 of his £1,000, and, of his remaining £250, ho has to 
pay £200 to the joint creditors to make up the deficit on the 
joint estate, as A haB nothing left with which to pay his share 
of the firm’s debts. So, too, if A r B and C are partners, and the 
firm becomes insolvent and A and B are both insolvent, 0, if 
he is solvent, will have to pay the full amount of the firm’s debts 
to the joint creditors, but ho can prove against the separate 
estates of A and 2?, for what it may be worth, to the extent of 
the amount he has paid in excess of his proper quota. 

This matter will be considered again in the chapter on Bank¬ 
ruptcy (Chapter 10). 

Execution against Partners on Judgment against Firm. 

Where a judgment or order is made against a firm, execution 
may issue— 

(1) Against any property of the partnership within the 

jurisdiction. 

(2) Against any person who has appeared in his own name 

or who has admitted on the pleadings that he is, or 
who has been adjudged to be, a partner. 

(3) Against any person who lias been individually served, 

as a partner, with a writ of Rummons, and has failed 
to appear. 

Debts due from a firm carrying on business within the juris¬ 
diction may be attached, although one or more members of such 
firm may be resident abroad ; provided that any person having 
the control or management of the partnership business or any 
member of the firm within the jurisdiction is served with the 
garnishee order. 


LIMITED PARTNERSHIPS 

By the Limited Partnerships Act, 1907, the liability of partners 
may be limited to a considerable extent. A limited partnership 
carrying on the business of banking must not consist of more 
than ten persons, and, in the case of any other partnership, of 
more than twenty persons. There must be one or more persons 
called general partners, and one or more persons called limited 
partners. Any person capable of becoming a member of an 
ordinary partnership may become a member of a limited part¬ 
nership. The general partners are fully liable for all the debtB 
and obligations of the firm; and the limited partners, who 
contribute a certain sum, or property valued at a stated 
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amount, as capital at the time of their entering the partner¬ 
ship, are not liable for the debts and obligations in excess of 
this amount, although to that extent they are liable as general 
partners are for debts and for any torts of the other partners. 
A general partner may subsequently become a limited partner, 
and a limited partner may become a general partner, provided 
that one partner of each class remains in existence in the limited 
partnership. But if a general partner becomes a limited partner, 
the change must be advertised and notified to customers and 
registered as explained below, 

A limited partner may not during the continuance of the 
partnership, either directly or indirectly, draw out or receive 
back any part of his contribution, and if he does so draw out or 
receive back any such part, he will be liable for the debts and 
obligations of the firm up to the amount so drawn out or received 
back. Ho may, however, assign his share, subject to the assent 
of the general partners and to the necessary registration and 
advertisement. Upon such an assignment, the assignee becomes 
a limited partner with all the rights of the assignor. A limited 
partner may also inspect the books and examine the prospects 
of tho business. Ho has, however, no power to bind the firm 
or interfere in any way with the working or management of 
tho business ; if ho takes part in management, ho becomes 
liable as a general partner for debts incurred while doing so. 
A limited partner cannot object to the introduction of another 
partner. 

A limited partnership must be registered, and, until it is 
registered, each limited partner in the firm will be liable as a 
general partner. A limited partnership must have a firm name, 
and that name must also be registered, although the name need 
not disclose the fact that the partnership is limited. Registration 
is effected by filing the necessary particulars with the Registrar 
of Companies. The statement filed must be signed by all the 
members—general and limited -and must, as provided by 
Section 8, contain the following particulars :— 

(1) The firm name. 

(2) The genera) nature of the firm's businoss. 

(3) Tho principal place of businoss. 

(4) Tho full name of each partner, whether general dr limited. 

(6) The tenn, if any, for which tho partnership is entered into, and 
tho date of its commencement. If no term is fixed, any other 
conditions of the existence of the partnership must be given. 

(6) A statement that the partnership is limited, and tho description 

Of* every limited partner as such. 

(7) The sum oontnbuted by each limited partner, and a statement 

as to whether it is paid in cash or otherwise. 
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Any changes in the partnership, e.g., a general partner’s becom¬ 
ing a limited partner, must be similarly registered and adver¬ 
tised. The statement sent to the Registrar of any change may 
be signed by the firm —not necessarily by eaoh partner. 

The registered particulars may bo inspected by any person, 
and copies obtained on payment of a fee. 

A limited partnership has an advantage over an ordinary 
partnership in that the liability of some members can bo limited, 
but it has the disadvantage that certain particulars of the firm 
are available to the public. It appears, however, to have no 
advantages -over a private limited liability company under the 
Companies Act, 1929, in which the liability of all the members is 
limited 9 and little more information is available to the world at 
large than in the case of a limited partnership. In view, there¬ 
fore, of the facilities for the creation of private companies with 
limited liability, very few partnerships arc registered, or likely 
to be registered, as limited partnerships. 

limited partnerships, like ordinary partnerships, may be 
wound up by the Court in the exercise of its ordinary jurisdiction. 

The grounds for dissolution of a limited partnership are the 
Same as in the case of an ordinary partnership, except that a 
limited partnership is not dissolved by the death or bankruptcy 
of a limited partner, nor will the lunacy of such a partner be a 
ground for dissolution by the Court, unless the lunatic’s share 
cannot be liquidated and separated from the partnership assets 
by other means. 
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SECURITIES 


In Volume 1, consideration was given to the transfer of the 
absolute ownership of goods. In this chapter, it is proposed to 
deal with the transfer of rights of all kinds on the condition that 
they shall bo re-transferred on the happening of certain events, 
e.g., the satisfaction of liabilities. 

Where documents of title to goods or to rights, e.g., deeds, 
bills of lading, share certificates, etc., arc in existence, they are 
often deposited with a banker or other person to secure a loan of 
money. This is usually done by way of Mortgage. 

Where there are no documents of title and it is desired that 
the borrower shall retain possession of personal chattels on the 
security of which he desires a loan, the transaction iB usually 
carried out by means of a Bill of Sale. 

If, however, the borrower has no objection to parting with 
possession of the goods, the transaction may be carried out by 
Pledge or Pawn. In the case of a bill of sale, the borrower parts 
with the ownership of goods but not with the possession of them; 
in the case of a pawn, he gives up the possession but retains 
the ownership. 

These transactions arc entered into voluntarily by the debtor, 
but a very common form of security is that of Lien, which is the 
right of a person who is in lawful possession of the property of 
another to keep that property until its owner settles certain debts 
in respect of which the lien exists. 

The above are securities on property; but there is another 
form of security, termed “ personal security,” which is an under* 
taking (e.g., a bond), unaccompanied by any charge on goods 
or property, to pay a debt. 

20 
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MORTGAGES 

In principle a mortgage is a transfer of ownersliip by a debtor 
(mortgagor) to a creditor (mortgagee), upon a condition, express 
or implied, that the ownership shall be reconvcyed to the mort¬ 
gagor when the debt is discharged. This definition is not techni¬ 
cally oorrect, however, in connection with mortgages of land, and 
we shall notice this in dealing with legal mortgages of land. 
Much of the law relating to mortgages is contained in the Law 
of Property Act, 1925. 

Mortgages of Land. 

Mortgages may bo described as legal or equitable according 
to their form. 

A legal mortgage of land must be made formally by deed, 
and the deed must vest a legal estate (actually a long term of 
years, i.e.,alease) in the mortgagee. The mortgagor retains the 
ownership subject to the mortgagee's estate. A mortgage deed 
in which the mortgagor is expressed to charge his land by way 
of legal mortgage gives the mortgagee all the rights and remedies 
of a legal mortgage. Such a deed is termed a “ charge by way 
of legal mortgage ” or, shortly, a " 6 legal charge 

Legal mortgages normally contain elaborate provisions regu¬ 
lating the rights and duties of the parties, e.g., as to repayment, 
repairs, insurance, sale. 

An equitable mortgage of land is one which is not in-the form 
required for a legal mortgage. It may consist of a formal docu¬ 
ment or of an informal document; usually, the title deeds are 
deposited also, but this is not necessary. A deposit of title deeds 
with intent to secure money is itself an equitable mortgage, 
apart from any document. It is the intention to create the 
security which is paramount. The disadvantage of an equitable 
mortgage is that, in the event of default in repayment by the 
mortgagor, it does not give the mortgagee such extensive rights 
as are conferred by a legal mortgage; e.g., an equitable mort¬ 
gagee cannot take possession (see below), or (apart from special 
provision in the mortgage) convey the legal estate on a sale. 

Equitable mortgages are usually taken where a short-term 
loan is required and the security offered is good, or where the 
lender is willing to take any security rather than remain un¬ 
secured. 

In any case, where a mortgagee of land does not obtain 
possession of the title deeds, he should in order to proteot himself, 
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register the transaction according to the provisions of the Land 
Charges Act, 1925. 

Equity of Redemption. 

It is a fundamental rule that a mortgagor is entitled to regain 
his property, provided he repays to the mortgagee the principal 
sum together with all interest due and costs.. Mortgage deeds 
usually contain a formal covenant by the mortgagor to repay 
the money borrowed at a certain future date (generally six 
months after the date of the mortgage), but the mortgagor is 
entitled to redeem at any time after that, provided, of course, 
the mortgagee has not exercised his powers of realization. This 
right of the mortgagor is called the c equity of redemption \ 
Any provision in a mortgage which fetters the exercise of this 
right or purports to restrict the mortgagor’s use of the property 
when he recovers it, is called a ce clog on the equity ” and is void. 

Mortgages of Choses in Action. 

Choses in action may bo mortgaged, formally or informally. 
An example of the method in which shares in a company are 
formally mortgaged, may be helpful. The borrower in such a 
case assigns his shares to the lender by a formal transfer and 
hands over the share certificate to the lender, who may then 
obtain registration of himself as the now member of the company. 
If so registered, the londer is entitled to receive all dividends, 
out of which ho may pay himself, or for which he may account 
to the borrower, according to the agreement made. This con¬ 
tinues until repayment is made, when the borrower is entitled 
to have the shares retransferred to himself. As a rule the parties 
enter into an agreement, sotting out the terms of tho transaction 
and recording that it is by way of mortgage and not an out- 
and-out sale. 

Where shares which are not fully paid are offered as security, 
it may be inadvisable for the lender to take an absolute assign¬ 
ment thereof, as registration of the transfer will render him liable 
for all calls which may subsequently be made. In such cases 
and where there is a possibility of a call being made, a blank 
form of transfer is usually handed to the lender with the share 
certificate and a memorandum authorizing him to complete 
his title by registration, should the borrower fail to repay the loan 
by an agreed date. The issue of a f< notice in lieu of distringas 99 
to the company completes the protection of the lender who 
employs this form of mortgage. 

Where policies of assurance are assigned byway of mortgage, 
notice of the assignment should be given to the assurance com- 
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patty at their principal place of business, for where the same 
policy is subject to mere than one mortgage, the mortgagees 
take priority according to the dates upon which notice is given 
—Policies of Assurance Act, 1667. 

Where an equitable mortgage is taken, the lender does not 
get the legal ownership but obtains merely a charge or security 
on the property, and if the property mortgaged consists of 
shares, he will not have the right to have his name entered on 
the company’s register as holder, but, of course, he may enforce 
his claim in equity. 


Remedies of Mortgagee on Default of Mortgagor. 

Should the mortgagor not pay the interest when due, or not 
repay the principal money at the end of a period of notice requir¬ 
ing repayment, the mortgagee has several remedies available, 
the principal of which are foreclosure and sale. 

(1) Foreclosure .—Every mortgagee has the right to take pro¬ 

ceedings to claim that the mortgagor be directed to pay 
the principal and interest due by a specified date to 
be appointed by the Court, and that in default of pay¬ 
ment he shall lose his right to redeem the property. 
If the amount is not paid on the due date, an order 
will be made vesting in the mortgagee the full beneficial 
title to the property, with which he can deal as he 
pleases *, the mortgagor usually has no further interest 
therein. The Court may, however, order a sale instead 
of granting foreclosure. 

(2) Sale .—If the mortgagee has a power of sale under the 

mortgage, as is usual, he may sell the property, but 
he has no greater interest in the proceeds of the sale 
than he had in the property mortgaged. After deduct¬ 
ing principal, interest and costs, he must pay over the 
balance to the mortgagor. Even if a power of sale is 
not expressly given, a mortgagee, where (he mortgage is 
by deed , has a statutory right of sale under the Law of 
Property Act, 1925, provided a sale is not excluded by 
the mortgage deed, but in this ease, he cannot exercise 
his right unless and until:— 

(a) Notice requiring payment of the mortgage money 
has been served on the mortgagor and default 
has been made in payment thereof for three 
months after service of the notice; or 
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(b) Some interest under the mortgage is in arrear and 

unpaid for two months after becoming due; or 

(c) There has been a breach of some covenant by the 

mortgagor (other than the covenant to pay 
principal and interest) contained in the mortgage 
deed or in the Act. 

(3) Right to Sue on the Personal Covenant .—When the date 

fixed by the mortgage as the date for repayment has 
passed, the mortgagee can sue the mortgagor on the 
personal covenant to recover the principal and any 
arrears of interest. The judgment can then be satisfied 
by levying execution on any property belonging to the 
mortgagor. 

(4) Appointment of a Receiver .—By the Law of Property Act, 

when the statutory power of sale has become exercis¬ 
able, the mortgagee may appoint a receiver of the 
income of the mortgaged property, with wide powers 
of management. The receiver, after paying outgoings 
and interest on the mortgage money, pays the balance 
to the person entitled thereto unless instructed by the 
mortgagee to apply it to the reduction of the mortgage 
debt. 

(5) Talcing Possession .—A legal mortgagee may oust the 

mortgagor and take possession, but if he does so, he is 
liable to account strictly for rents, profits, etc., if the 
property should be subsequently redeemed. When a 
mortgagee has taken possession or appointed a receiver, 
he may exercise certain leasing powers. 

The mortgagee may exercise all the above remedies con¬ 
currently, but if he should foreclose and then sue, his action has 
the effect of re-opening the foreclosure, and the mortgagor then 
has the right to redeem ; but foreclosure followed by sale is 
final, and in substitution of any other rights of the mortgagee. 
In Lockhart v. Hardy (1846), where the mortgagee foreclosed and 
then sold the property, it was held he could not sue for the 
deficiency that resulted. But where he sells under his power of 
sale, he can still sue for any deficiency— Budge v. Richens (1873). 

The mortgagee must bring his action for foreclosure, or on 
the covenant in the mortgage, or on any collateral bond, within 
twelve years after the accrual of his right to receive the money, 
or after the last payment on account of principal or of interest, 
or after the giving of a written acknowledgment that the debt 
is due to him. 

VOL, tt 
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Tacking. 

Formerly, where a first mortgagee who had the legal estate 
made a further advance without notice of a second mortgage, 
this further advance could be “ tacked ” to the first mortgage 
and thus obtain priority over the second mortgage* The Law 
of Property Act, 1925, abolishes this right of tacking, which 
depended on possessing the legal estate, but provides that a prior 
mortgagee (legal or equitable) may claim priority over a sub¬ 
sequent mortgage in respect of further advances made by him :— 

(а) Where the subsequent mortgagees agree ; or 

(б) Where there is no notice of later mortgages ; registration 

of subsequent mortgage as a land charge amounts to 
notice to the prior mortgagor except where the mortgage 
is to secure a current account or other further advances ; or 
(c) Where the terms of the mortgage oblige the prior mortgagee 
to make the further advance . 

Remedies of Mortgagor. 

The remedies of the mortgagor are as follow:— 

(1) He may pay off the mortgage at the agreed date, but 

if that day has passed, he must, in the case of a legal 
mortgage, give six calendar months’ notice in writing 
that he intends to pay it off, and it iB essential that he 
should pay or tender the money punctually. If he so 
desires, he may pay six months’ interest in lien of the 
notice. In the case of an equitable mortgage, the 
period of notice is not fixed ; hut it must be reasonable. 
Three months has been held sufficient. 

(2) On due payment or tender of the money, he can require 

the mortgagee to surrender his estate or interest in the 
property mortgaged at his (the mortgagor’s) expense, 
or to assign the mortgage debt and las interest in the 
mortgaged property to any person the mortgagor directs. 

Second and Third Mortgages, etc* 

Sometimes a person who has mortgaged his property wishes 
to raise a further loan thereon, and if the mortgagee is un¬ 
willing to make a further advance, the mortgagor tries to find 
another lender, who lends the money on the security of what is 
known as a second mortgage . Where the first mortgagee has 
possession of the documents of title, any subsequent legal mort¬ 
gage is called a puisne mortgage, and requires registration. Simi¬ 
larly, a third mortgage might be made, and so on. If the first 
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mortgagee should make a further advance after the second 
Mortgage has been taken and with knowledge of the second 
mortgage, satisfaction of his further advance is in general post¬ 
poned until the second mortgage has been satisfied. If, however, 
he does not know, or is not affected with notioe, of the second 
mortgage, or if he makes the further advance under an obliga¬ 
tion imposed by the original mortgage, then his further advanoe 
can be added to the amount of the first mortgage and the whole 
amount takes priority over the second mortgage. 

Where several persons contribute separately to advanoe a 
sum on mortgage, such mortgage is termed a “ contributory 
mortgage,” Trustees are forbidden to advance money in such 
a manner. 

It should be noted that an infant cannot create a valid 
mortgage, and in Nottingham Permanent Benefit Building Society 
v. Thurstan (1903), where an infant had borrowed money on the 
security of a house and land which he bought with the money 
so borrowed, the personal covenant to r^pay contained in the 
mortgage did not bind the infant. 

A mortgage debenture is an instrument charging the property 
and assets of a company. This matter is considered more fully 
under the heading of Companies (Chapter 9). 

BILLS OP SALE 
Mortgage of Chattels. 

Movable chattels may be mortgaged by bill of sale, under 
which the ownership is transferred to the mortgagee while the 
mortgagor retains possession and the right to redeem. 

Bills of sale are employed, however, for other purposes, for 
practically every document which purports of itself to transfer 
the ownership of goods from one person to another otherwise 
than in the ordinary course of business is a bill of sale. It will, 
therefore, be convenient to deal with the whole of this class of 
document, bearing in mind that it is only the conditional or 
security bill of sale which is employed for mortgage purposes. 

The Bills of Sale Acts are scarcely intelligible unless their 
object is first appreciated, Suppose that A owns a car and a 
house full of valuable furniture. Third parties will be induced 
to assume that these things belong to A , who is consequently a 
mu to whom credit may he given. But suppose also that A 
by deed transfers the ownership of his car and his furniture to 
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X for the sum of £2,000 without parting with the possession 
thereof, and subsequently proves to be insolvent. A’s creditor^ 
would in such a case find that the assets which led them to give 
credit in fact belonged to X, who would not, of course, be liable 
for A’s debts. 

The earlier Bills of Sale Acts sought to protect creditors 
against such secret transfers by requiring all documents which 
purported to transfer the ownership of chattels to be registered 
in a public register which could be inspected on payment of 
a small fee ; failure to register rendered the document void as 
against the creditors of the grantor. These earlier Acts have 
been replaced by the Bills of Sale Act, 1878, which governs 
“absolute ” bills of sale, and the Bills of Sale Act, 1882, which 
governs " conditional ” bills of sale under which the transfer 
of the property is by way of mortgage, but as the definitions 
contained in the former Act are incorporated in the latter Act, 
the two must to a certain extent be read together. 

What Constitutes a Bill of Sale. 

Unlike a bill of exchange or a bill of lading, an absolute 
bill of sale has no particular form, for practically any document 
which purports to transfer the ownership of “personal chattels ” 
falls within the scope of the Act of 1878. Thus the term 
includes :— 

Assignments, transfers, declarations of trust without transfer, 
inventories of goods with receipts attached, receipts for money paid 
for the purchase of goods, assurances of personal chattels, powers 
of attorney, authorities and licences to take possession of personal 
chattels as security for a debt, and any agrooment, whether or not 
to be followed by the execution of any other instrument, by which 
a right in equity to any personal chattels, or to any cliarge or security 
thereon, shall bo conferred. 

On the other hand, the expression does not include:— 

Assignments for the benefit of creditors, marriage settlements, 
transfers or assignments of ships or of any share therein, transfers 
of goods in the ordinary course of business of any trade or calling, 
bills of sale of goods in foreign parts or at sea, bills of lading, India 
warrants, warehouse-keepers’ certificates, or documents used in the 
ordinary course of business as proof of the possession or control of 
goods, or authorizing the possessor to transfer or receive goods, 

A document is a bill of sale only when of itself it transfers 
ownership. If ownership passes by some other act or by some 
rule of law, e.g., delivery of goods, a document recording the 
transaction is not a bill of sale. So, where a husband and wife 
lived together, and in consideration of a gift of money by the 
wife to the husband, he gave her the furniture which was in 
the house, and also a receipt for the money, the receipt was 
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not a bill of sale, because the property on the goods passed by 
delivery (which was implied) and not under the receipt —Ramsay 
v. Margrett (1894). But upon a similar transaction between 
a man and a woman living in his house as a paid servant, it was 
held that there was no such deb very of possession of the furniture 
to her as to transfer ownership to her, and that the receipt for 
the money was a bill of sale —Yomgs v. Youngs (1940). 

There is already provision for the registration of certain 
debentures of limited companies under the Companies Act, 1929, 
and such instruments are, therefore, excluded from the definition 
of a bill of sale. But debentures issued by a society registered 
under the Industrial and ^Provident Societies Act, 1893, are not 
excluded from the definition. A hiring agreement is not a bill 
of sale unless, though ostensibly a hiring agreement, it is actually 
a device to secure money. 

The term “ personal chattels ” is defined by the Act as 
including “ goods, furniture and other chattels capable of com¬ 
plete transfer by delivery and, when separately assigned or 
charged, fixtures and growing cropsbut it docs not include 
chattel interests in land (e.g., leaseholds), or fixtures (other than 
trade machinery) or crops assigned with land. 

The sale of a growing crop is a transfer of “ goods ” within 
the meaning of the Act. It does not, therefore, come within the 
definition of a bill of sale, it being a transfer of goods in the 
ordinary course of business of a trade or calling —Stephenson v. 
Thompson (1924), An agricultural charge made under the Agri¬ 
cultural Credits Act, 1928, is not a bill of sale. 

Bills of Sale Act of 1878. 

As already indicated, the Act of 1878 aims at the protection 
of creditors , and with this object in view, provides, with regard to 
every bill of sale, that:— 

(1) It must be attested by a solicitor; the attestation must 

state that, prior to the execution of the instrument, 
the effect of the bill was explained to the grantor by the 
attesting solicitor; if the attestation contains that 
statement, it is immaterial that in fact the explanation 
was not made— Re Haynes (1880). 

(2) It must set out the consideration for which the bill was 

given. If part of the money is at the grantor’s request 
applied in discharging other debts of the grantor, and 
the balance alone is paid to the grantor, it is sufficient 

to say “in consideration of £.(total amount) 

now paid,” etc ,—Hamlyn v. Betteley (1880). 
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(3) If the bill is made subject to any defeasance or condition, 

or declaration of trust (whether in favour of grantor or 
grantee), not contained in the body thereof, such 
defeasance, condition or declaration shall be deemed 
to be part of the bill and shall be written upon the bill 
before registration, otherwise the registration will be void. 
Such defeasances usually occur in collateral securities 
given in the same transaction and for the same con¬ 
sideration, e.g., a mortgage, promissory note or bond. 

Copnsell v. The London and Westminster Loan 
Co. (1887). 

A promissory note was given at the same time and for 
the same consideration as a bill of sale on the condition that 
when the note was paid, the bill should be discharged, but 
that, if any instalment became overdue, the whole amount 
should become payable forthwith. 

It was held that thebill was void. This was a condition, 
and no mention of the promissory note was made in the bill. 

But in such circumstances the note would be valid— 
Monetary Advance Go. v. Cater (1888). 

Where, however, a mortgage of even date with, and 
for the same consideration as, a bill of sale provided for 
the repayment of the principal money by instalments, 
subject to the right of the mortgagee to require payment 
of the principal sum on the same date as that on which 
the first instalment was due, this being the due date 
provided in the bill of sale, the latter term was held 
not to be a defeasance or condition, and the bill of 
sale, which contained no reference to the mortgage or 
its terms, was valid —Stott v. Shaw cfc Lee, Ltd . (1928), 

(4) It must be registered within seven days after the giving 

or making thereof (or in the case of a security bill 
executed out of England, within seven days after the 
date at which it would arrive in England in the ordinary 
course of post if posted within seven days after its 
execution). If the last day for registration should be 
a Sunday, registration on the Monday following is 
sufficient. 

Such registration includes— 

{a) The actual bill, with every schedule or inventory 
. annexed thereto or referred to therein, 

(6) A true copy of the documents required under 
(a), and of every attestation of the execution 
of such bilL 
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(c) An affidavit declaring when the bill was made 
or given, and that it has been drily executed 
and attested, and describing the maker of 
the bill, and all the attesting witnesses, giving 
their residences and occupations. 

(5) It must be re-registered every five years. The effect of 
omission to re-register is to render the bill void as 
t against the Trustee in bankruptcy or an execution 
creditor of the grantor, so far as it concerns goods still 
remaining in the possession of the grantor. 

Any person may inspect the registers and obtain an official 
copy of a bill of sale. 

Competing bills of sale (made in respect of the same chattels) 
rank according to the priority of registration, bo that generally 
a subsequent bill duly registered will have priority over a previous 
unregistered bill. The only exception to this is that an un¬ 
registered absolute bill is not defeated by a subsequent security 
bill. The reason is that a security bill is void unless made by 
the true owner, and as the goods have already been once assigned 
absolutely, the grantor is no longer the true owner —Tuck v. 
Southern Counties Bank (1889). 

Bills of Sale Act of 1882. 

At one time all bills of sale, whether absolute or conditional, 
were required to comply with the provisions of the Act of 1878. 
But it was soon found that unwary borrowers also required 
statutory protection against the wiles of moneylenders, and in 
1882, a supplemental statute was passed to regulate the form 
of conditional bills of sale with a view to the protection of borrowers. 
This Act provides that every conditional bill of sale :— 

(1) Must be attested by one or more credible witnesses, and 

the name, address and description of each witness must 
be given. 

The description must be accurate. If the witness has 
an occupation, that will be sufficient description ; but, 
if he has no occupation, then his style must be given. 
In Sims v. Trollope (1897), the witness had no occupa¬ 
tion, and it was held that he had not been sufficiently 
described as his status had not been given. A misdescrip¬ 
tion cannot be rectified by affidavit or evidence de hors 
(from outside the document )—Parsons v. Brand (1890), 

(2) Must be in accordance with the form given in the schedule 

to the Act. A literal transcript of the form is not 
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absolutely essential, but thore must be a schedule of the 
goods comprised in the bill, containing such a descrip¬ 
tion of the goods as business people would insert in an 
inventory; a mere general description, for example, 
“ household furniture and effects/ 7 would not be 
* sufficient. 

(3) Must be granted by the “ true owner 77 of the chattels 

described in the schedule. Where a husband and wife 
were together described as “ grantor/ 7 and actually the 
wife alone owned the goods, the grantor was not the 
true owner— Gordon v. Goldstein (1924). But where 
a wife joined in a bill for the sole purpose of declaring 
that she had no rights over the goods, this did not 
invalidate the bill— Brandon Hill , Ltd. v. Lane (1915). 

(4) Must contain a statement of the consideration, accurately 

set out, the minimum amount allowed being £30. 
Consideration is not truly stated where money is said 
to be “ now paid/ 7 when actually part of the advance 
is retained by the lender to meet future instalments of 
repayment due under another bill. [A bill of sale for 
a consideration less than £30 is void.] 

(5) Requires registration and re-registration as provided 

under the Act of 1878. 

The stamp duty on a conditional bill of sale is the same as 
for a mortgage. 

Section 14 of the Act enacts that a Judge, on being satisfied 
that an omission to register or re-register within the specified 
time, or an omission or mis-statement of the name, residence or 
occupation of any person, was accidental or due to inadvertence, 
may, at his discretion, order such omission or mis-statement 
to be rectified on such terms and conditions a% he thinks fit to 
direct. 


FORM OF CONDITIONAL BILL OF SALE 

The form of a conditional bill of sale under the Act of 1882 
is as follows:— 

This indenture made the day of between 

A.B. of of the one part and C.D. of 

of the other part Witnosseth that in consideration of the sum of 
£ now paid to A.B, by C.D. the receipt of which the said 

A.B. hereby acknowledges [or wJhatevcr else the consideration may be] 
he the said A.B. doth hereby assign unto C.D. his executors adminis¬ 
trators and assigns, all and singular the several chattels and things 
specifically dAcribed in the schedule hereto annexed by way of 
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security for the payment of the sum of £ and interest thereon 

at the rate of per cent, per annum. And the said A.B. doth 

further agree and declare that he will duly pay to the said CM. 
the principal sum aforesaid together with the interest then due by 
equal payments of £ on the day of [or what¬ 

ever else may be the stipulated times or time of payment J. And the 
said A.B. doth also agree with the said CM. that he will [here fottow 
terms as to insurance, payment of rent, or otherwise, which th& parties 
may agree to for the maintenance or defeasance of the security]. 

Provided always that the chattels hereby assigned shall not be 
liable to seizure or to be taken possession of by the Baid CM. for any 
cause other than those specified in Section 7 of the Bille of Sale 
Act (1878) Amendment Act, 1882. 

In Witness, etc. 

Signed and sealed by the said A.B. in the presence of me E.F. 
[add witness’s name, address and description]. 

As regards the form set out above, it will bo noted that the 
security will not include any goods which have not been specifically 
set out in the schedule annexed to the bill, and the inclusion of 
any goods not the property of the grantor will make the bill 
void to that extent, except as against the grantor, so that a 
trader cannot include in a bill of sale his floating stock-in-trade, 
owing to the indefinite value and fluctuating nature of such an 
asset. Moreover, future or after-acquired chattels cannot be 
included, with two exceptions:— 

(1) Growing crops, which are actually growing at the time, 

may be included ; and 

(2) Fixtures, plant or trade machinery, used in or attached 

to or brought upon any premises in substitution for 
others specifically described in the schedule to the bill 
of sale. It will be observed that the statutory form 
permits the inclusion of covenants for maintenance, etc., 
and this includes, e.g., a covenant to replace goods if 
they become worn out. 

It is necessary, as stated above, that there should be no 
substantial departure from the form, and even though it may be 
practically impossible, from the nature of the transaction, to 
make the bill in the prescribed form, the departure from the form 
will make it void as a bill of sale. 

So that if, for instance, as in Myers v. Elliott (1880), a bill 
provides for a lump sum by way of interest, while the form 
provides for interest at €t . . . per cent, per annum,” it is invalid, 
as it is impossible to allocate the amount definitely payable as 
interest or to calculate the rate of interest. Again, in Altree v. 
Altree (1898), the grantee's address and description were omitted, 
and the bill was held to be void. There are numerous other 
instances where a slight departure from the form prescribed has 
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been fatal to the validity of the instiument as a bill of sale. In 
Cochrane v. Entwutk (1890), where a document was a security on 
real property and also personal chattels, it was held on appeal that 
the document was void as to the personal chattels, by reason of 
the fact that it was not in accordance with the form laid down in 
the Act of 1882. A grantor must not assign as * e beneficial 
owner,’* as he thereby introduces the implied covenants set out 
in the Law of Property Act, 1925, and these covenants are not 
in accordance with the form required by the Bills of Sale Act, 
1882. 

Non-Compliance with Bills of Sale Acts. 

The effect of failure to comply with the various statutory 
requirements specified above depends upon the nature of the bill 
and the section of the Act which is offended. 

In the case of an absolute bill, failure to have the bill properly 
attested, or to register, or to state the consideration, renders 
the bill void only:— 

(a) As against the trustee in bankruptcy, or the trustee of 

an assignment for the benefit of creditors, or an execu¬ 
tion creditor, of the grantor; and only 

(b) In respect of the chattels comprised therein which are in 

the apparent possession of the grantor at the date of 
the bankruptcy, assignment or execution. 

On the other hand, as between the grantor and the grantee, 
the bill is perfectly valid. Thus, if A by deed assigns the owner¬ 
ship of goods to X for £100 but retains the possession thereof, 
upon A *a bankruptcy the goods may be seized by A’s trustee 
if the provisions of the Act of 1878 have not been satisfied. 
But A could not, on account of non-compliance with the Act, 
himself dispute JTs title to the goods. 

It will be observed that non-compliance with the Act of 1878 
renders the bill void only as against certain specified persons 
and only in respect of goods in the grantor’s apparent possession. 
Apparent possession continues so long as the goods are on premises 
used by the grantor, or are used by him. In the case of a 
conditional bill, however, non-compliance with the statutory 
requirements has a considerably wider effect. 

(a) If the bill does not comply with the statutory require¬ 
ments as to attestation, registration, or the statement of 
consideration, it is void as against all persons as regards 
the chattels comprised therein. But the grantee can 
sue on the covenant for principal and interest. 
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(6) If the consideration id lees than £30 o t the bill is not in 
the statutory farm, it is absolutely void even as between, 
the parties, but the grantee is entitled to the return of 
the money lent, with interest at a reasonable rate. 

(c) If no schedule or inventory is attached to the bill or the 

goods comprised in the schedule are insufficiently de¬ 
scribed, the bill is void as regards goods not described 
in the schedule, except as against the grantor. 

(d) If the grantor is not the " true owner ” of goods de¬ 

scribed in the schedule, the bill is void as far as such 
goods are concerned, except as against the grantor . 


Remedies of Grantee. 

The grantee under a conditional bill may seize the chattels 
specified in the schedule:— 

(1) If the grantor makes default in payment of the money secured 

by the biU at the time therein specified for payment, or if he 
makes default in the performance of any covenant or agreement 
necessary for maintaining the security. 

(2) If the grantor becomes bankrupt or allows all or any of the goods 

to be distrained for rent, rates, or taxes. 

(3) If the grantor fraudulently removes his goods or allows them to 

be removed from the premises. 

(4) If, when demand in writing is made by the grantee, the grantor, 

without reasonable excuse, fails to produce his last receipts for 
rent, rates, and taxes. 

(6) If execution under any judgment at law bo levied against the 
goods the subject of the bill of sale. (Section 7.) 

Even then the grantee must wait five days before removing 
the goods. Within that period the grantor may apply to a Judge, 
who may restrain the grantee from removing or selling the 
goods, or may make such order as ho deems just. After the 
five days, provided no order is made, the grantee may sell the 
goods. 

If the seizure is wrongful by reason of a defect in form, the 
grantor can resist it and enter an action against the grantee for 
wrongful conversion. 

Where goods have been seized by a sheriff or other officer in 
carrying out the execution of a High Court judgment, any person 
who has a bill of sale over the goods seized may enter a claim. 
If it is certain that there will be a balance after the grantee of the 
bill has been paid, the Court may order the goods to be sold and 
the proceeds distributed in any manner which it deems just, 
subject to the prior rights of the holder of the bill of sale. 
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Position on Bankruptcy or on a Distress, 

The grantee of an absolute bill will not be defeated by the 
operation of the “ reputed ownership clause in the bankruptcy 
of the grantor, but the grantee of a security bill is liable to be 
so defeated. The right of a landlord to levy distress for rent is 
always superior to the grantee’s, rights, whether the bill be 
absolute or by way of security. 

PAWN OR PLEDGE 

A pawn or pledge takes place when one person, called the 
pawner or pledgor, delivers to or deposits with another person, 
called the pawnee or pledgee, goods, or the documents of title 
to goods, as security for a debt, or as security for a promise to 
perform some act. The possession or custody of the articles 
pawned is transferred to the pawnee, while the legal title still 
remains with the pawner. In other words, the pawnee has the 
custody of the goods, while the pawner has the ownership, and 
the contract between them is one of bailment. But the rights 
of custody naturally pass with the possession, so that if the 
pawnee is deprived of the custody by a third party, he, as 
well as the pawner, can bring an action for the return of the goods. 

Goods pledged are usually small movable articles such as 
watches, jewellery or clothing, and tho demand for temporary 
loans of this character has produced a class of traders known as 
pawnbrokers, who specialize in lending money on movable pro¬ 
perty as distinct from lending on real property by legal or equit¬ 
able mortgage, or on goods which remain in the possession of tho 
borrower, as in a hill of sale. The advantages of such a method of 
raising a loan are fairly obvious. The borrower parts with a 
chattel which it is qften no hardship to do without, and the lender 
has a substantial security for the return of the money lent. More¬ 
over, the transaction can be effected with secrecy and speed. 

By pledging an article tho pledgor, in general, impliedly 
warrants that it is his own property. Generally no person can 
make a valid pledge of tho property of another —Kirkham v. 
Attenborough (1897). Exceptions to this rule may arise under 
the general principles of agency, under the Factors Act, or under 
the Sale of Goods Act. 

The pledgee impliedly undertakes to return the pledged article 
in good condition when the debt is paid or the act performed for 
which the article was given as security. If the debt is not paid, 
or the act performed, on or before the agreedtlate, or after reason¬ 
able notice when no date is stated, the pledgee may sell the 
goods and from the proceeds pay himself the amount of the debt 
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with interest and costs. If there should remain any balance, he 
must return it'to the pledgor, and if there should be a deficiency, 
the pledgee has a claim against the pledgor for the balance. 

The case of Goggs v. Bernard (1703) furnishes a classic defini¬ 
tion of bailments and states the liabilities of the bailee in 
different circumstances. It was held that in a pledge the pledgee 
may use the article pledged if it will do it no harm, but such 
user will be at the peril of the pledgee. There is, however, strong 
authority for the view that the law now is that the pledgee is 
never justified in using the article pawned unless it is of such a 
nature that he is at some expense to maintain it, as, for instance, 
a horse which requires expenditure on food, or unless it is of 
such a nature that use is necessary or beneficial to it, e.g., a 
cow that requires to be milked. 

The pledgee must take reasonable care of the article pledged, 
but he will be liable only if the article is lost or damaged through 
his failure to give it that care which a reasonable man would 
give to his own property, so that if the article is lost or destroyed 
by fire, or stolen, and the pledgee has used ordinary diligence, 
he is not liable. In such circumstances he remains entitled to 
sue the pledgor for the debt. 

If the pledgee parts with possession of the article pledged, he 
loses his rights of security, unless he parts with the article by 
way of re-delivery to the pledgor for a limited purpose —North 
Western Bank v. Poynter (1895). 

Pawnbrokers. 

The Pawnbrokers Acts, 1872-1922, apply to certain pledges 
given to pawnbrokers, i.e., persons who are licensed to take goods 
and chattels in pawn as a regular business. A licence must be 
taken out for each shop kept. A person is not deemed to be 
a pawnbroker, however, by reason only of his paying, advancing 
or lending on any terms any sum or sums of money above ten 
pounds. Among the provisions of the Pawnbrokers Act, 1872, 
are the following :— 

(1) The Act has no application to loans of over £10. 

(2) Pawn tickets must be given for every pledge to which 

the Act applies. 

(3) Every pledge is redeemable within twelve months, with 

seven days of grace added. Fledges of a value above 

ten, shillings are redeemable at any time before sale. 

(4) Pledges that are not redeemed are to be sold by public 

auction if they were pawned for more than ten shillings ; 
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if they were pawned for ten shillings or under, they are 
forfeited, and the pawnbroker may dispose of them as 
he thinks fit. 

(5) A record of each transaction most be kept. 

The pawner may, at any time within three years of the sale 
of an unredeemed pledge, inspect the account of the sale in the 
pawnbroker’s books, on payment of one penny, and is entitled to 
receive any surplus produced by the sale. But a deficit on the 
sale of one pledge may be set off by the pawnbroker against a 
surplus on another by the same person. 

(6) Pledges for loans of over ten shillings are redeemable by 

tender of the loan and interest to date at any time until 
sold. 

(7) A maximum rate of interest, which must not be exceeded 

by the pawnbroker, is laid down:— 

(а) Wi^ere the sum advanced is not more than 10*'., one 

halfpenny for every calendar month or part of 
a month on each 2*., and a halfpenny for the 
ticket. After the first calendar month, any 
time not exceeding fourteen days is to be 
charged as half a month, and any time exceed¬ 
ing fourteen days and not exceeding a month 
as a calendar month. 

(б) Where the sum is between 10*. and 40*., the same 

rate as in (a), but one penny may be charged for 
the ticket. 

(c) Where the sum advanced is between 40*. and £10, 
one halfpenny for each month or part of a 
month on each 2*. 6d., and one penny for the 
ticket. 

(8) Loans exceeding £2 may be subject to a special contract, 

provided that a special pawn ticket is signed by the 
pawnbroker, and a duplicate by the borrower. 

It was held, in Jones v. Marshall (1889), that this special con¬ 
tract does not exclude the Common Law right of the pawnbroker 
to recover the balance due to him after sale of the pledge for less 
than the amount of the debt. 

The Pawnbrokers Act, 1922, increases the charge which 
pawnbrokers are entitled to make in respect of any loan on a 
pledge made after the Act for any sum not exceeding forty 
shillings. In addition to the profit and charge allowed by the 
Aet of 1872, the pawnbroker may, upon receipt of the pledge. 
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charge the pledgor one halfpenny for each 55. or part of 5s, lent 
by the pawnbroker. The pawn ticket mufijfc state boththe sum 
authorized to be charged under the Aot of 1922, and profit and 
charge authorized by the Act of 1872. 

A pawnbroker has certain liabilities:— 

(1) He is absolutely liable for loss by fire, and he should there* 

fore protect himself by insurance. This is a special 
statutory liability. 

(2) If he takes stolen goods in pledge, or goods not the property 

of the pledgor, he may be sued for conversion or detinue, 
and be compelled to restore them to the rightful owner 
without compensation. 

(3) If the pledge suffers any injury or depreciation by default 

or neglect of the pawnbroker, he may be compelled 
to pay reasonable compensation to the owner. 4 

The liabilities under (2) and (3) arise from the ordinary 
liability of a pledgee. 

A pawnbroker is indemnified against returning the goods to 
a person not entitled to them, for, provided such person produces 
the pawn ticket, he is presumed to be the person entitled to 
redeem the pledge. But this does not protect the pawnbroker 
against the owner of property which is pledged without his 
consent; it applies only as between the pawnbroker and the 
person who pledged or authorized the pledge of the goods. 

When the pawnbroker sells a pledged article, there is no implied 
warranty of title on his part. The circumstances negative the 
existence of the condition implied by Section 12, Sale of Goods 
Act, 1893. In Morhy v. Attenborough (1849), it was held that 
if a pawnbroker should sell an unredeemed pledge which after¬ 
wards proves to have been stolen and which has to be restored 
to the true owner, the buyer has no remedy against the pawn¬ 
broker. 


LIEN 

There are three principal types of lien, namely, possessory 
lien, maritime lien, and equitable lien. 

Possessory Lien. 

A possessory lien is a right vested in a person not the owner, 
to retain property until certain demands of the possessor are 
satisfied. Such Hens may arise from custom, agreement or 
statute. In every case a possessory lien accrues, by reason of 



48 PRINCIPLES OP MERCANTILE. LAW 

property being in the possession of a person who has done some¬ 
thing to the goods or for the benefit of the person who would 
otherwise be entitled to the possession of the goods. 

This right is often of very great value, not so much in¬ 
trinsically but as a lover to oompel the owner of the goods to 
pay what he owes to the person entitled to exercise the lien over 
them. 

Discharge of Lien. —There are several methods by which the 
lien may be discharged :— 

(1) By payment of the amount owing. 

(2) By parting with possession of the property. 

(3) By the giving of credit lor the amount owing, in 

circumstances which indicate a new agreement dis¬ 
charging the lien. 

(4) By accepting other security in return for discharging 

the lien. 

With regard to the last method, if a bill of exchange be taken, 
should the instrument be dishonoured while the creditor still 
holds the goods, the lien revives if the instrument is still in his 
hands, but not if it is in the hands of a third party. 

As a rule, a possessory lien confers no right of sale, but in some 
cases, statute has conferred a power of sale; e.g., an unpaid seller 
of goods has in certain cases a right of rc-sale, and innkeepers 
and shipowners have certain statutory powers of sale under the 
Innkeepers Act, 1878, and the Merchant Shipping Act, 1894, 
respectively. 

There are two kinds of possessory liens— general and particular. 

General Lien .—A person who enjoys a general lien may 
retain any goods of the debtor lawfully in his possession until 
any dobt due to him from the debtor, whether in connection 
with the goods retained or otherwise, has been paid. Factors, 
brokers, solicitors, insurance brokers, packers, stockbrokers and 
bankers have a general lien over the property of their clients or 
customers. In the majority of these cases, the right of general 
lien arises under the law merchant as a dhstom of which the 
Courts will take judicial notice without special proof of the 
custom. 

Particular Lien .—A particular lion gives the possessor of goods 
merely the right to retain specific goods until a debt incurred 
in connection with those goods has been paid; e.g., A owes £2 
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to a cobbler for work done ; he takes a pair of shoes to the cobbler 
for repairs, the cost of which amounts to 6s, The cobbler has a 
lien upon the shoes, but it is a particular lien and is enforceable 
to the extent of the 5s, only, the previous debt of £2 being unaf¬ 
fected thereby. The lien may arise either by express contract 
or by implication, but m this latter case, some labour or skill 
must have been exercised and the lien must be consistent with 
the contract; thus, a garage proprietor has an implied lien over a 
car which he has overhauled or repaired, but lias no lien over 
one which he has merely stored at the owner's disposal. 

The law tends to favour particular liens rather than general 
liens. 

The right of lien is not affected by the rights of third parties 
of which the person exercising the right of lien is ignorant. 

Albemable Supply Co. v. Hind & Co. (1928). 

Garage proprietors executed repairs from time to time on 
three taxi-cabs which were kept at their garage for a person 
who held them under hire-purchase agreements. The 
agreements prohibited the hirer from creating any lien 
upon the cabs for any money duo in respect of repairs. The 
garage proprietors, in ignorance of this piovision, executed 
certain repairs to the cabs. 

It was held that, despite the term of the hire-purchase 
agreement, prohibiting the hirer from creating any lien 
upon the cabs, a lien attached to the cabs, in favour of the 
garage proprietors for such ropairs as they had executed. 

An innkeeper has a particular lien which extends not only 
to property brought to the inn by the guest, but also to property 
sent to him there, even though it does not belong to the guest 
and the innkeeper is aware of it. In Robins v. Gray (1895), a 
commercial traveller had samples of goods sent to him at an 
inn, and as he had not paid his account, the landlord detained 
the samples. It was held that the innkeeper had a right of lien 
thereon. He has, however, no lien on goods, the property of 
a third person, which, to his knowledge, are sent to the guest 
for a special temporary purpose, e.g., a piano on hire. The lien 
is given in respect of the innkeeper’s charges; there is no lion 
in respect of, e.g., money lent to the guest. 

Under the Innkeepers Act, 1878, an innkeeper may sell goods 
by public auction after he has held them for six weeks, provided 
that he gives one month’s notice by advertisement of his inten¬ 
tion to sell. 

We shall note later the particular lien of the common carrier. 
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Onoe a possessory lien has arisen, it continues, and may be 
enforced even though the debt giving rise to the lien should 
become statute-barred, Such a lien is a personal right, and 
cannot be assigned or transferred to another person. 

A possessory lien should be distinguished from the right of 
stoppage in transitu . 

While a possessory lien signifies the right of a person in 
possession of the property of another to retain the same until 
the amount owing has been repaid, the right of stoppage in 
transitu is the right of an unpaid seller who has parted with the 
possession of goods to stop and retake possession of such goods 
before they have come into the possession of the purchaser. 

The latter jemedy can, however, be exercised only on the 
buyer's insolvency, and it is necessary that the goods should be 
in the possession of some person other than the buyer or seller, 
or an agent of either, as, for instance, a carrier, provided the 
carrier has not ceased to hold the goods as carrier and does not 
hold them as agent for the buyer. 

Maritime Lien. 

A maritime lien is a right over a ship in connection with 
certain special classes of liability arising out of a maritime 
adventure. Examples are liens arising out of salvage claims, for 
seamen’s wages or for damage by collision, and the lien of a 
bottomry bondholder. These matters are considered at greater 
length in Chapter 4. A maritime lien is enforceable by the arrest 
and sale of the ship through the medium of the Admiralty Court. 
A maritime lien differs from the general lien considered above 
inasmuch as “ possession ” is not essential for the lien to attach 
or to continue. The lien continues until discharged by payment 
or some other form of settlement. 

Equitable Lien. 

In certain circumstances, a person who is not the owner of 
property may have a charge over the property conferred on him 
by law. Such a charge was formerly enforced exclusively by 
the Courts of Equity, and is, therefore, called an equitable lien. 
Here, again, possession is not essential. Thus, even if a vendor 
executes an absolute conveyance of property to the purchaser, 
he still has an equitable lien on the property in respect of any 
part of the purchase-money that may remain unpaid. Similarly, 
purchaser of land has an equitable lien on the property, before 
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tto* actual conveyance to him, to the extent of any deposit paid 
on account of the purchase price, even though the vendor remain^ 
the legal owner. 


BOND 

A bond is a security for the payment of a sum of money, or 
for the performance of some other act. As a rule, a bond has a 
condition attached whereby it is declared that it will become void 
if the person bound (who is termed the obligor) does a particular 
act within a stated time, but if he does not do it, then the sum 
mentioned in the bond is forfeited. Such a bond is a “ double ” 
or “ conditional ” bond. If no such condition is annexed, the 
bond is termed a “ single ” or " simple ” bond. 

Where a bond is entered into for the payment of a certain sum 
by a specified date, with the condition that, on failure to pay by 
the due date, the sum shall be increased to a larger amount, the 
creditor cannot necessarily claim the larger amount, which is in 
the nature of a penalty, but can recover only the principal sum, 
with interest and costs. Such a bond is called a common money 
bond. 

A bond must be under seal, and it merges in itself all ante¬ 
cedent debts on which it is founded. 

The attendance of witnesses in criminal proceedings is secured 
by a bond, which in this case is termed a “ recognizance.” If the 
witness does not attend as directed, the Court makes an order 
that he shall forfeit the sum mentioned in the bond. This is 
called “ estreating the bond.” 

A post obit bond is an agreement by which a borrower under¬ 
takes to pay to the lender a lump Bum exceeding the amount 
advanced, on the death of a person whose property the borrower 
usually expects to inherit. Equity will allow the enforcement 
of such bonds only where the terms are just and reasonable. 
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CARRIAGE 

The law relating to the contract of carriage is of rapidly 
increasing importance owing to the phenomenal development 
of the means of transport during the nineteenth and twentieth 
centuries, and the consequent extension of the field of com¬ 
merce and enterprise. 

Common Carrier. 

A common carrier is ono who undertakes generally to oairy 
the goods of any person from one place to another for a payment 
in money. He m ust publicly profess to carry goods for hire as 
a business, and not as a casual employment; so that a man who 
undertakes occasional jobs is not a oommon carrier, nor is a 
person who carries passengers only. A person can be a common 
carrier of a particular class of goods, if he professes to carry 
goods of that class for all and sundry, but if he reserves the 
right to refuse to carry, he is not a common carrier— Belfast 
Ropework Co., Ltd., v. BusMl (1918); nor is a furniture remover 
who makes a special contract with his customer in each case. 

The question whether or not any person has undertaken the 
liability of a common carrier is one of fact— Tammco A Co. v. 
Timothy <& Green (1882). Railway companies are common carriers 
only as to goodB which tEey profesB to carry— Johnson v. Mid¬ 
land Sly. Co. (1849). 

The following are not common carriers:— 

(a) The Postmaster-General. He is not liable for packets 
and letters lost or stolon while in his custody. In 
practice, however, as an act of grace, he is, in the 
case of registered or insured packets, prepared to pay 
a limited amount of compensation. In the case of 
52 
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parcels carried for the Postmaster-General by railway 
companies, no liability is incurred by a company for 
loss or damage to any parcel. 

(6) Cabmen—Boss v. Hill (1846). 

(c) Forwarding agents who collect goods for transmission 

by railway and receive payment for the through con¬ 
veyance— Hellaby v. Weaver. 

(d) Wharfingers who, although calling themselves “ carmen ”, 

do not undertake to carry the goods of everybody who 
asks them, nor hold themselves out as being ready to 
do so— Consolidated Tea , etc. Co. v. Oliver's Wharf 
(1910). 

(e) Transport contractors who stipulate that they shall first 

inspect the goods to be carried, and then undertake 
to carry them in consideration of a payment fixed by 
themselves according to the circumstances of each 
case —Watkins v. Cottell (1916), 

It is important to distinguish between a person who is a 
common carrier and one who is not. An ordinary earner (as 
distinct from a common carrier) is liable only as a bailee of the 
goods carried, i.e., he is liable only for negligence on the part 
of himself or his servants, whereas a common carrier, as we shall 
see, is under a far heavier liability. 

Liability of Common Carriers. 

Until comparatively recent times, all land carriage was by 
road vehicle, and it was a comparatively easy matter for carriers 
to combine with thieves “ in such a clandestine manner as 
would not be possible to be discovered.” In order, there^ 
fore, to discourage such transactions, the common law liability 
of carriers was very wide. They stood in the position of insurers 
of the safety of goods handed to them for carriage, and were 
liable for all losses or injuries except those caused by: - 

(1) The Act of God. By an act'of God is meant “some 

unforeseen accident occasioned by the elementary forces 
of Nature unconnected with the agency of man or other 
cause, which could not have been prevented by the 
exercise of any foresight reasonably to be expected of 
the carrier.” Thus, an earthquake and a cloudburst, 
if occurring in England, are acts of God, though a fall 
of snow or a shower of rain are not. 

(2) The King’s enemies. This term is strictly construed, 

and civil disputes and internal disorders do not fall 
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within it. It means acts of war/ e.g., an air raid by 
an enemy or a submarine attack. 

(3) Inherent vice in the goods carried. Certain things are in 

their nature particularly susceptible to damage, because 
of a tendency to deterioration or of a capacity to cause 
harm to themselves. This is Bpoken of as “ inherent 
defect ” or “ inherent vice.” Thus, horses and cattle 
have sometimes a tendency to become restive and 
alarmed. If an animal is injured during transit by 
kicking or otherwise injuring itself in its self-induced 
fear, then, if the carrier has not been careless in any 
way, but has properly secured the animal and has not 
done anything unusual to alarm it, he will not be liable. 
Similarly, certain liquids may evaporate in transit, but 
a carrier is not liable for such loss, if he has taken 
proper care. 

(4) Negligence of the consignor. An ordinary instance of this 

occurs when the consignor has not properly packed the 
goods. The consignor has a duty to put the goods in 
a fit state for carriage, and if during transit the goods 
are damaged and the loss would not have occurred if the 
goods had been properly packed, the carrier (assuming 
he has not been negligent) will not be liable. 

These four exceptional cases are normally referred to as the 
" excepted perils ” at Common Law. Except as modified by 
statute, a common carrier is to-day under the same liability. 

Nevertheless, it has always been possible for carriers to make 
special contracts with their customers and thus limit their liability. 
This was done by putting up notices in the warehouse, and such 
a practice was held to constitute a special contract if it could 
be proved that the notice had been brought to the knowledge of 
the customer, but not otherwise. The Courts construed these 
conditions strictly, however, and generally such conditions would 
not limit the carrier’s liability for wilful misconduct or gross 
negligence, so that although the goods lost or damaged might 
be above the value mentioned in the public notice exhibited by 
the earner, and although not specially entered and insured, if 
wilful misconduct or gross negligence was proved, the carrier 
would be liable— Birkett v. WiUan (1819). And where goods 
delivered to a common carrier were stolen by his servants, the 
carrier was liable— Bradley v. Waterhouse (1828). 

The same principle of strict construction obtains to-day, so 
that if a special contract purports to relieve the carrier of 
liability, it must do so expressly in the dearest terms in order 
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to be effective. So, the term, “ at owner’s risk,” will not of itself 
relieve the carrier of liability, where fee or his servants have been 
guilty of negligence or misconduct. To protect him from liability 
for toss arising through his own negligence, there must be an 
express stipulation that he will not be responsible for “any 
damage, however caused.’ 9 

Liability of Common Carriers for Fire. 

A common carrier is liable for the loss of, or damage to, goods 
caused by fire resulting neither from the act of God nor from 
that of the King’s enemies, even though there may be no actual 
negligence on his part. Negligence by a third party which 
causes such loss or damage is sufficient to fix the carrier with 
liability —Trent Nav. Co . v. Ward . The onus is upon the carrier 
to rebut the presumption of liability— Hawke# v. Smith. 

Carriers Act, 1830. 

With the great increase in carriage by land and sea at the 
beginning of the nineteenth century, the position of common 
carriers became very unsatisfactory, and steps were taken by 
statute more clearly to define, and in some respects to modify, 
their liability. In 1830, the Carriers Act was passed, providing 
that:— 

(1) No common carrier by land can avoid his Common Law 

liability for the loss of, or damage to, goods in his 
charge merely by posting notices to that effect. He 
must call the attention of the consignor of the goods 
to the notice and enter into a special contract, or he 
will be fully liable except in the particular cases here¬ 
after mentioned. 

(2) No common carrier by. land shall be liable for the loss of, 

or damage to, certain goods of high value and small 
bulk, namely, gold and silver coin, precious stones, 
jewellery, watches, clocks, negotiable securities, title 
deeds, pictures, gold or silver plate, china, furs, lace, 
silk, etc., the value of which exceeds £10, unless at 
the time of their consignment the nature and value 
of the articles is declared to the carrier and an extra 
charge is paid, as indicated by a legible notice publicly 
exhibited in the carrier’s office. The value * of the 
goods is calculated upon the total value of each 
parcel and not of each article separately. 

(3) If a scale of increased charges is not exhibited in a con* 

spicuous place where the goods are received, the carrier 
is not entitled to an extra charge. Moreover, the 
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failure to exhibit it deprives the carrier of his pro¬ 
tection under (2). 

When the nature and value of any of these special 
articles has been declared, and the full charges are 
tendered, the carrier must, on demand, give a receipt 
for the goods, acknowledging them to be insured; 
otherwise, he will forfeit the protection of the Act and 
have to refund the extra charge. 

(4) The Act does not protect the carrier from liability for any 

loss arising from the felonious acts of any person in his 
employ. If, for example, certain undeclared precious 
stones are being carried, and they are stolen by a servant 
of the carrier, the earner is liable ; though he would 
not be liable for a theft by an outsider. But the 
Act does protect the carrier from liability for the loss 
of such undeclared goods caused by ilie gross negligence 
of any person in his employ. 

(5) As regards goods which are not of the kind mentioned 

above, or which, though of the kind specified, do not 
exceed £10 in value, the Common Law liability of 
the carrier remains, in the absence of a special con¬ 
tract, and no public notice to the contrary is of itself 
effective. 

(fi) The Act provides, moreover, that nothing contained 
therein shall affect the terms of any express contract 
as to the carriage of goods, or release from liability 
any person to whose personal neglect or misconduct a 
loss is attributable. 

(7) In the event of a loss after a declaration of value, the 

carrier may demand proof that the goods were of the 
value declared. 

(8) In the absence of a special contract, no public notice 

to the contrary will exclude the Common Law liability 
of a carrier in the case of goods of a kind not included 
under (2), or in respect of goods included under (2) of 
which the value does not exceed £10 (or £25 where the 
carrier is a railway company). 

Railway and C^ual Companies. 

Very soon after 1830, traffic by road began to be superseded by 
railway and canal traffic. ’ The railway aqd canal companies 
invariably contracted out of the Carriers Act, 1830, by special 
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contract, as permitted under the Act, and so consignors were 
left without any remedy in case of loss, etc. Parliament then 
stepped in and passed the Railway and Canal Traffic Act, 1854, 
which deals with limitation of liability, and providos as follow :— 

(1) Every railway and canal company shall be liable for any 

loss of, or injury done to, any horses, cattle or other 
animals, or goods carried by the company, occasioned 
* by the neglect or default of the company or its servants, 

(2) This liability, however, is limited, for (a) horses to the 

sum of £50, (6) neat cattle £15, and (c) sheep and pigs 
£2 per head, unless a higher value is declared and an 
increased rate is paid or agreed to be paid, to be notified 
as under the Carriers Act. 

(2) The Common Law liability of railway and canal companies 
for negligence in receiving, forwarding or delivering goods 
cannot be limited by any notice or special contract, 
unless :— 

(a) The special contract is in writing signed by the 

consignor or his authorized agent; and 

(b) The terms of the contract are just and reasonable 

in the opinion of the Court. 

It should bo observed that this provision is concerned only 
with constructional conditions dealing with negligence. Hence, 
a condition excluding the company’s liability for the theft of a 
servant may be valid, even though unsigned, and no question of 
reasonableness arises, for the term theft ” obviously implies a 
deliberate intent, and is different from 4k negligence,” which 
implies unintentional carelessness— Shaw v. G,W.R. (1894). 

The onus of showing that a condition is just and reasonable 
lies on the railway company— Peek v. North Staffordshire Railway 
(1863). What is a just and reasonable condition is always a 
question of fact. A term that the company should not be re¬ 
sponsible for delay, however caused, has been held to be unreas¬ 
onable— Kirby v. G.W . Railway (1868). It is some evidence of 
the reasonableness of a condition limiting liability, that the com¬ 
pany is prepared to carry goods at full liability for an increased 
charge, so that the sender has an option. 

Railway companies’ contracts exempting themselves from 
liability beyond the limits of their own lines have been held to 
be reasonable— AIdridge v. Q.W. Railway (1864). 

By the Railways Act, 1921, a Rates Tribunal is constituted, 
which has the power to frame regulations governing the rates, 
charges and conditions of carriage of traffic of all sorts. 
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The terms and conditions so settled, and known as the “ Stan¬ 
dard Terms and Conditions/’ fall into the following classes:— 

(а) " Company’s risk conditions/’ providing for carriage at 

ordinary rates. These conditions normally apply. 

(б) “ Owners’ risk conditions/’ providing for carriage at 

owners’ risk rates. These conditions apply when the 

sender has signed a note requesting carriage at owner’s 

risk. 

(c) Conditions applicable to goods improperly packed. 

Company’s Risk Teems—Conditions “ A 

These are the conditions that normally apply. They provide 
for carriage at ordinary rates, the company being liable for any 
loss, misdelivery of, or damage to, goods, unless such loss, mis¬ 
delivery or damage was due to the undermentioned causes and 
unless the company proves that there has been no negligence on 
its part or on the part of its servants. 

The exceptional causes relieving the company of liability in 
the absence of negligence are :—(a) an Act of God ; (6) an Act 
of War or of the King’s enemies ; (c) arrest or restraint of princes 
or rulers, or seizure under legal process ; (i d) orders or restrictions 
imposed by a Government Department; (e) an act or omission 
of the trader, his servant or his agent; (/) inherent liability to 
wastage or inherent vice or natural deterioration of the goods; 
(j 7 ) casualty, including fire or explosion. 

In the event of fraud on the part of the trader, the company 
incurs no liability. 

Further, where the goods carried exceed £25 in value and 
are required by the Carriers Act, 1830, as amended by subsequent 
Acts, to be declared on delivery to the company, such goods 
must be so declared and all insurance charges paid, or the com¬ 
pany will be relieved of all liability. Goods that have to be 
insured under the Carriers Act, 1830, fall into four classes :— 
Class I. 

Stamps, maps, furs, clocks and watches, plated articles, gold, 
silver or platinum (manufactured or unmanufactured), coins of 
gold or silver, jewellery, handmade lace, engravings, trinkets, 
banknotes, title-deed and bills of exchange. 

Class II. 

Glass of all kinds not coming under Glass IV, china, precious 
v stones and jewellery (not from manufacturers or factors). 

Class III . 

Pictures and paintings. 

Close XV . 

Plate glass, stained glass and silvered glass* 



CARRIAGE AND AFFREIGHTMENT 


6ft 


The insurance covers collection, and delivery when, such 
services are performed by the company. 

When there are several packages, the value of each must be 
declared separately, but the charge for insurance must be upon 
the aggregate value. 

Non-delivery must be reported to the company within four¬ 
teen days, and claims must be made in writing within twenty-eight 
dayB after receipt of the goods by the company. 

Loss of any part of the goods, damage, deviation, misdelivery, 
delay or detention must bo reported within three days and the 
claim made in writing within seven days after termination of 
transit. 

A note on one of the company’s documents is not sufficient 
advice of such loss, damage, etc. 

Under the standard conditions of carriage, the company is 
given a general lien over merchandise, and this may be effective 
against a Trustee in bankruptcy. 

The company will not in any case bo liable for (a) loss of a 
particular market, ( b) indirect or consequential damages, or 
(r) loss, damage or delay due to insufficient packing, to riots, 
strikes or lock-outs or to the consignee’s non-acceptance of 
delivery within a reasonable time. 

Owner’s Risk Terms—Conditions “ B 

These conditions apply when the sender signs a note request¬ 
ing carriage at owner’s risk. The consignment note must be 
marked “ O.R.” (or “ Owner’s Risk ”). In this case, the com¬ 
pany is not, generally speaking, liable for loss, damage, deviation, 
misdelivery, delay or detention except upon proof that it arose 
from its wilful misconduct or the wilful misconduct of its servants. 

The company will, however, be liable in the following oases 
unless it can prove that there has been no negligence or mis¬ 
conduct on its part or on that of its servants:— 

(a) Non-delivery of the whole of a consignment or of any separate 

package where such non-delivery is not due to accidents to 
trains or to fire. 

(b) Pilferage from packages protected otherwise than by paper or 

other packing readily removable by hand, provided the pilferage 
is pointed out to a servant of the company on or before delivery. 

(c) Misdelivery, where the goods have not boen tendered to, or 

placed at the disposal of, the consignee within twenty-eight 
days, or in the case of perishable goods, within a reasonable 
time, which shall not be less than seventy-two hours after 
receipt of the consignment by the company. 
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The other standard Conditions “ B ” are substantially the 
same as the “ A 99 conditions. 

Where the owner’s risk conditions are in respect of carriage 
by passenger train and the goods are carried by goods train, 
the company loses the benefit of the stipulations made in its 
favour. 

In any given case the relevant conditions must be consulted. 
There is space here to add only that cc company’s risk ” implies 
liability at Common Law somewhat modified in favour of the 
companies, and “ owner’s risk ” excludes the company’s liability 
except for wilful misconduct. 

Section 43 of the Act provides that the Standard Terms and 
Conditions are deemed to be just and reasonable. 

There is nothing to prevent the making of special written 
contracts varying the standard terms and conditions, subject to 
the 1854 Act. 

The Act also extends the definition of a common carrier in 
the Carriers Act, 1830, to include a common carrier by land who 
is also a carrier by water ; in such cases, therefore, the Carriers 
Act applies to carriage by water also. As from 1st January, 
1928, which was the appointed day for the coming into operation 
of this part of the Act, the liability of railway companies which 
act as common carriers was varied in the following manner - 

(1) The Carriers Act, 1830, applies only where the special 

classes of goods therein specified exceed £25 in value. 

(2) The limit of liability in respect of animals imposed by 

the Railway and Canal Traffic Act, 1854, is (a) £100 for 
each horse, (6) £50 for each head of neat cattle, (c) £5 
for any other animal. 

Liability of ^Railways with regard to Dangerous Goods. 

Section 105 of the Railway Clauses Consolidation Act, 1845, 
laid it down that the criterion as to what was dangerous was 
to be left to the railway company. Under Section 50 (3) of 
the Railways Act, 1921, however, this is now to be decided by 
the Railway Rates Tribunal. 

Section 50 (2) of the latter Act provides that, whore a railway 
company carries dangerous goods, the carrier has:— 

(i) A right of indemnity; 

(ii) A right to full compensation; 

except where the ensuing loss or damage has occurred through 
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the wilful misconduct of the company’s servants. It should be 
observed that wilful misconduct involves more than gross or 
culpable negligence. 

If a railway company has declared an article to bo dangerous, 
the onus of proof that the article is not dangerous rests upon 
the consignor. 

Under Section 35 of the Explosives Act, 1875, railway com¬ 
panies are given power, with the consent of the Board of Trade, 
to make by-laws for the carriage of explosives. 

In Southern Railway Co . v. Bools Pure Drug CoLtd. (1935), 
the railway company recovered damages in respect of an out¬ 
break of fire in a truck consequent on the breaking of a carboy 
of nitric acid consigned by the defendants. It was heU that tho 
glass of the carboy was too thin. 

Other Special Provisions Affecting Railways. 

Railway companies arc also subject to numerous other 
statutory provisions, among which the following are important 
from the present point of view.— 

(1) There is a statutory duty under the 1854 Act to provide 

reasonable facilities for carriage. 

(2) Under the Railway Clauses Consolidation Act, 1845, a 

company is bound to make the same charges against 
all traders in respect of similar merchandise despatched 
between any given places. 

(3) Under the 1854 Act, a company must not give better 

terms to one trader than to others, where such better 
terms amount to undue preference. 

(4) The Railways Act, 1921, provided for standard charges 

to be made, and fixed the charges, but provision was 
made for exceptional rates to be granted. 

Duties of Carriers. 

The duties of a carrier are:— 

(1) To receive and carry all the goods of any person who may 

choose to employ him, provided {a) that they are of the 
class of goods ordinarily carried by him; ($) that he 
has room for them in his conveyance ; and (c) that the 
consignor offers to pay the usual and proper charges 
unless other arrangements as to payment are made. 

(2) To carry them by his ordinary route or the agreed route, 

in a reasonable time- The route need not be the shortest 
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possible, but there must be no avoidable delay* Whether 
a delay is reasonable depends on the circumstances at 
the time of carriage. A fall of snow, or a strike, or a 
collision may prolong the transit, but the carrier will 
not be liable if he acted without negligence and with 
reasonable promptitude in the circumstances which 
prevailed. 

(3) To deliver the goods to the consignee. The consignee of 
the goods normally has the right, while they are in transit, 
to alter the destination by notioe to the carrier, who is 
then justified in delivering them pursuant to such later 
instructions. If the carrier delivers the goods to any¬ 
one other than the consignee (or according to the latter’s 
directions, where any are given), the carrier is liable to 
the owner of the goods. But the carrier must obey 
any orders gi yen by the consignor in the exercise of his 
right of stoppage in transitu. 

In the absence of a special contract to deliver at a particular 
time, a carrier is bound only to deliver within a reasonable time, 
and he is not responsible for the consequences of delay arising 
from causes beyond his control. As his first duty is to carry 
safely, he is justified in incurring delay, if delay is necessary to 
secure safe carriage —Taylor v. 0 N. Ely. Co. (1866). 

Ordinarily, when the carrier has offered delivery of the goods 
and the goods are refused, his liability as a common carrier comes 
to an end. Having then become an involuntary bailee, he is 
liable in respect of any subsequent loss only for the negligence 
of either himself or his servants. 

It should be noted that a common carrier is under no obliga¬ 
tion to accept goods which he does not profess to carry, or to 
accept goods if he already has a full carriage. Under the 
Railway and Canal Traffic Act, 1864, however, a railway 
company must afford reasonable facilities for receiving, forward¬ 
ing and delivering goods. 

A consignor who delivers dangerous goods to a carrier, with¬ 
out notice to the carrier of their nature, is liable to any person 
who suffers damage by reason of the dangerous character of the 
goods, unless the carrier himself waB aware of their dangerous 
nature —Bamfield v. (hole and Sheffield Transport Co. (1910). 

A common carrier has a particular, as distinguished from a 
general, lien for his usual and proper charges on the goods carried 
by him. He is not entitled to make any charge for warehousing 
goods retained under his lien. 
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Ordinarily, the person who sues the ohrrier is the consignee, the 
consignor being merely the agent oi the consignee to employ the 
carrier on his behalf; but, where no property in the goods has 
been aoquired by the consignee at the time when the claim 
arises, the consignor is the proper person to sue. On the other 
hand the carrier is entitled to look to the consignor for payment 
of his charges. 

Termination of Liability. 

The liability of a common carrier as such, terminates when 
the transit is ended. Transit ends when the goods are delivered 
to the owner or his agent, or when the goods are tendered at 
the address to which they are consigned. One of the porters of 
a railway company may be the authorized agent of the owner, 
e.g., if a passenger at a journey’s end leaves his luggage with 
a porter for an unreasonable time. 

Where goods are addressed to a consignee “ to be called for ” 
at the premises of the carrier, the transit ends when a reasonable 
time has elapsed after notice has been given to the consignee of 
the arrival of the goods. Jn the case of a railway, this reasonable 
time is one clear day. 

If a carrier remains in possession of the goods after the transit 
has ended, he is liable only as a bailee, i.e., for the negligence 
of himself or his servants. He will not, therefore, be liable in 
such a case for loss caused by accidental fire. 

Carriage of Passengers and Passengers 1 Luggage. 

Passengers . 

Railway companies are generally bound by statute to carry 
all such persons as tender the proper fare, provided there is 
accommodation available, and provided the intending passenger 
is not in such a condition as to be an annoyance to other pas¬ 
sengers or a danger to the company’s premises or property. But 
railway companies do not insure the safety of passengers ; they 
simply undertake to use reasonable care in providing and operat¬ 
ing the means of transport; in other words, the company’s 
liability is based on negligence. The onus of proving negligence 
is normally on the passenger, but the Court may presume negli¬ 
gence where the circumstances speak for themselves, e.g., where 
two trains get on the same metals and collide. If such a pre¬ 
sumption arises, the company may still show that actually there 
was no negligence. Negligence has readily been presumed where 
a train ran into buffers at a terminus, or pulled up suddenly 
with a jerk, or started violently without warning. 
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A railway company is under a duty not to allow a passenger 
train to become overcrowded, and if injury arises as a result of 
such overcrowding, the railway company is liable in damages. 

Mere non-payment of the fare will not exempt a railway 
company from liability for negligence, unless there is an intent 
to defraud on the part of the passenger. 

If a passenger chooses to alight, when aware of the danger 
of so doing, and is injured, the railway company will not be 
liable for any injury so sustained by the passenger. 

A railway company is not a common carrier of passengers. 
It is liable in damages only when damage is caused by the negli¬ 
gence of the company’s servants. In the case of an accident 
happening during the running of a train, and not due to vis major , 
the Court can presume, without further evidence, that the cause 
is negligence of the railway company’s servants, upon the principle 
res ipsa loquitur (“The thing speaks for itself”), but if the 
company can prove affirmatively that there was no negligence, 
it will not be liable to the persons injured. 

Almost invaiiably, the company limits its liability by con¬ 
ditions in its time tables. A passenger is bound by such con¬ 
ditions where the company has taken reasonable steps to draw 
his attention to them, as, e.g., by printing legibly “ See back ” 
on the front of a ticket, and referring to the conditions on the 
back. There are no special statutory provisions which relate to 
conditions of carriage of passengers. 

The company does not in any case warrant that the trains 
will run punctually. A passenger is entitled to be carried by 
the next train with accommodation for him, but he has no claim 
simply for delay. If he can show that there was negligence or 
misconduct causing the delay, he may be entitled to claim 
damages; e.g., a passenger has been held entitled to claim for 
a night’s hotel expenses whore, owing to negligence, the train 
was late and he missed the scheduled connection. In practice, 
however, nowadays, liability for delay is excluded by special 
conditions. 

In the absence of any special terms, a passenger is not entitled 
to break his journey and complete it by a separate train —Ashton 
v. L . ds Y . Ry . Co . (1904). The contract is a continuous one. 

Passengers 9 Luggage , 

The companies are under a statutory duty to carry a certain 
weight of passengers’ “ ordinary ” or “ personal ” luggage where 
the passenger takes an ordinary ticket, and the price of the ticket 
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includes the consideration for the carriage of the luggage. Where 
excursion or cheap tickets are issued, a company is entitled to 
limit or exclude the obligation to take luggage. 

Not every kind of luggage can be taken free: the right is 
restricted to “ personal luggage. 1 ’ That term has caused a good 
deal of judicial discussion. In general terms, only that luggage 
can be taken free which the passenger requires for his own personal 
needs or use on the journey or when he reaches his destination. 
It does not, therefore, include things taken for a business purpose. 
In any case the articles carried must not be unusual or bulky; 
e.g., a rocking horse may not be taken free as a child’s personal 
luggage. 

A person has no right to take free of charge any other articles 
than personal luggage within the stipulated weights. If such 
luggage is taken, the company is under no liability in respect 
of it. 

% 

A oompany is under the liability of a common carrier with 
regard to passengers’ luggage, and the standard terms and con¬ 
ditions do not apply. The Carriers Act, 1830, however, does 
apply, and so, if a passenger’s luggage contains articles specified 
in that Act of a value exceeding £25, the same must be declared, 
and the insurance paid (if demanded); otherwise, the company 
will not be liable for any loss of such articles, unless the loss be 
due to the felony of a servant of the company —Dyke v. S.E. 
db C. Bys. Managing Committee (1901). 

The company’s liability begins when the luggage is put in the 
charge of the company within a reasonable time of the com¬ 
mencement of the journey. This happens when a passenger 
arrives at the station a few minutes before the train is due, and 
hands over his luggage to a porter, whilst he goes to some other 
part of the premises. In G.W.R. v. Bunch (1888), a passenger 
arrived at the station a reasonable time before the train was 
duo, and instructed a porter to look after her luggage. She 
then went to book her ticket and find her husband who was on 
the station premises. When she returned ten minutes later, 
certain of her luggage had disappeared. The company was held 
liable. A similar decision was given in Steers v. Midland Bail - 
way (1920), where luggage was placed in a compartment, on the 
assurance of the company’s inspector that it would be safe, one 
hour before the train was due to start. But a porter has no 
authority to take charge of luggage, as agent for the company, 
an unreasonable time before the train is due, and if charge is 
cnven to a porter in those circumstances, the oompany is not 
vox* n n 
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liable. An example of this was Welch v. L.N. W.R. (1885), where 
a passenger who had missed a train handed his luggage to a 
porter pending the arrival of the next train, and in the mean¬ 
time loft the station and went to an hotel. Similarly, although 
the company’s liability continues until the passenger has had a 
reasonable time to collect his luggage at his journey’s end, the 
company will not be liable, if he hands it to a porter with instruc¬ 
tions to take care of it indefinitely, or to forward it. 

The company’s liability as a common carrier is not affected 
by the fact that the passenger chooses to take his luggage in his 
compartment. But if the company can show that the Iobs of 
the luggage was caused or contributed to by the passenger’s 
negligence, it will not be liable. The question of negligence 
depends on the facts, but it is not negligent merely to leave the 
compartment. 


Vosper u. Great Western Rad,way Co. (1928). 

A passenger with a third-class ticket ins! ructcd a porter 
to put his luggage into a first-class compartment. During 
the whole of the journey, ho travelled either in a third-class 
compartment or in the rostaurant car. 

It was held that the company was liable for the loss of 
the luggage, and that, as there was no duty on the passenger 
to remain all the timo in the compartment in which the 
luggage had been placed, he had not been guilty of any 
negligence which could relieve the company from liability. 

The question whether tho company would have been liable, 
had the passenger beon fraudulently travelling in the first- 
class carriage was not decided. 

The liability of a railway company for luggage deposited at 
a “ cloak-room ” or “ left-luggage-office ” is only that of a bailee, 
and can be limited by special contract. Even if a condition on 
the cloak-room ticket is unreasonable, the company can rely on 
it, unless it is so extravagant as to amount to fraud —Gibanil v. 
G.E. Ry. Co . (1920). 

Sometimes a company permits commercial travellers to take 
samples and other articles which are not personal luggage free 
of charge. Such things are merchandise as distinct from luggage, 
and the company’s liability in respect of them will depend upon 
the standard terms and conditions, or special contracts. It 
should be noted that any such special contracts (so far as they 
limit or exclude liability for negligence) will bind the travellers 
only if they are signed by the travellers and are just and 
reasonable. 
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CARRIAGE BY SEA 

At Common Law, shipowners were liable for goods carried 
on a voyage to the same extent as are carriers by land. For a 
more extended review of the laws of ships and shipping the 
student is referred to the chapter under that heading. In this 
chapter the rights, duties and liabilities as between carriers by 
sea and the persons who employ them to carry and deliver goods 
are dealt with. These rights, duties and liabilities are generally 
contained in special contracts in the form of either a charter 
party or a bill of lading made between the consignor and the ship¬ 
owner, exonerating the latter from the liability of a common 
carrier and from liability resulting from perils of the sea and 
other accidents. 

By the Merchant Stripping Act, 1894, it is now provided that: - 

(1) The owner of a British sea going ship shall not be liable 

for any loss or damage happening without his actual 
fault or privity: — 

(а) Whore goods, merchandise, or any other things 

on board ship are lost or damaged by reason of 
fire; 

(б) Where any gold, silver, jewels, etc., the true nature 

and value of which have not been declared in 
writing by the owner at the time of the shipment, 
are lost or damaged by reason of any robbery, 
embezzlement, making away with or secreting 
thereof. 

(2) The owner of any ship shall not be liable, provided there 

is no evidence of his actual fault or privity, for damages 
beyond a certain amount (see below):— 

(a) Where any loss of life or personal injury is caused 
to any person being carried in the ship ; 

(fc) Where any damage or loss is caused to any goods, 
merchandise, or other thing whatsoever, on board 
the ship ; 

(c) Where any loss of life or personal injury is caused 

to any person in any other vessel by reason of 
the improper navigation of the ship; 

(d) Where any loss or damage is caused to any property 

on board any other vessel by reason of the im¬ 
proper navigation of the ship. 

The limit of the owner’s liability in these cases is as follows 

(i) In respect of loss of life or personal injury (with or without 
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damage to vessels or goods) to an aggregate amount 
not exceeding £15 for each ton of the ship’s tonnage. 

(ii) In respect of damage to vessels or goods or other property 
alone, to an aggregate amount not exceeding £8 per ton. 

It should be noted that in these cases £15 per ton of the 
ship’s tonnage is the greatest liability which can fall upon the 
shipowner. If there has been damage to property as well as to 
the person, up to £7 per ton will be paid in liquidation of the 
personal damages, while the remaining £8 per ton will be divided 
pari passu between the claimants for loss of goods and the 
claimants for the balance due for personal injuries —The Victoria 
(1888). 

By Section 1 of the Merchant Shipping (Liability of Shipowners 
and Others) Act, 1900, this limitation of liability has been extended 
to all cases where any loss or damage is caused to any property 
or rights, whether on land or water, or whether fixed or movable, 
by reason of the improper navigation or management of the ship, 
except where such loss or damage was caused by the shipowner’s 
actual fault or privity. 

A contract to carry goods by sea, or to provide a ship for 
that purpose, in consideration of a payment known as “ freight,” 
is called a Contract of Affreightment. Such a contract can be 
embodied in one or both of two forms, viz., a Charter Party or 
a Bill of Lading. 

Charter Party. 

Where a shipowner lets the ship, or some part of it, for the 
conveyance of goods for a particular voyage (Voyage Charter), 
or for a specified period (Time Charter), to a person (who is termed 
the charterer) for a sum of money which that person undertakes 
to pay as freight for the carriage of the goods, such an agree¬ 
ment is known as a charter party. It must be stamped, which 
may be done by means of a 6d. adhesive stamp, if the contract 
is not sealed, provided that such stamp is cancelled by the person 
who signs the agreement last and thus makes it of binding effect. 
The ship usually remains under the control and in the possession 
of the owner, but the vessel may be altogether in the power, 
possession or control of the charterer for a definite time. In 
these latter circumstances, there is a charter by demise, and, 
during the continuance of the charter, the charterer has all the 
rights, and is subject to all the liabilities, of an owner of the ship. 

If the owner of the goods ships them without a charter 
party or bill of lading, then the position of the shipowner is that 
of, a common carrier with all its implied liabilities. 
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Although the general rule is that an assignee of personalty 
is not bound by any stipulations restricting user entered into 
by the assignor, the assignee of a ship may be bound by an 
existing charter party if he has notice thereof 

Lord Stbathcona Steamship Co., Ltd. v. Dominion 
Coal Co. (1025). 

A chartered a ship to B, and afterwards sold the ship 
to C, who bought it with knowledge of B'a charter party. 

It ivajB held that C t though he was no party to tho contract 
between A and B, could be restrained by injunction from 
using the ship in a manner inconsistent with B's charter 
party. 

Form of Charter Party . -Certain trades have forms peculiar 
to themselves, but certain stipulations are usually found in 
all charter parties. The following is a digest of a typical charter 
party 

» 

It is this day mutually agreed between A, B., agents for owners 

of tho good ship or vessol called.of tho burden of. 

tons register measurement or thereabouts, whereof <7. D . is master, 

now in the port of.and E. F. morchant of.that 

the said ship being tight, staunch and strong, and every way fitted 

for tlio voyage, shall with all convenient speed proceed to. 

or so near thereto as she may safely get and there load a full and 

complete cargo of lawful merchandise, say, about.tons in 

weight, and being so loaded shall proceed to.or so near 

thereunto as she may safely get and deliver the same in the usual 
manner agreeably to bills of lading. Freight to be paid on unloading 

and right delivery of the cargo.running days (Sundays and 

holidays excepted) are to be allowed the said.if the ship is 

not sooner despatched for loading in.and.like 

days for all purposes abroad, and.days on demurrage over 

and above tho said lay days and the time herein stated at £ ... . per 
day paymg day by day as the same shall become due. Charterer’s 
liability under this charter party to cease on the cargo being loaded, 
the master and owner having a lien on cargo for freight and demurrage. 

Tho act of God, the King’s enemies, restraint of Princes and 
Rulers, fire and all and every other dangers and accidents of the seas, 
rivers, and navigation, of what nature and kind soever during the 
said voyage, being always excepted. Penalty for non-performance 
of this agreement, the estimated amount of froight. 

At the end follow the signatures of the parties and attes¬ 
tation by one or more witnesses. 

Where the charterer fails to load “ a full and complete cargo,” 
the shipowner has implied power to load other cargo to fill up any 
space that may bo left as & result of the charterer’s failure, and 
to delay the voyage for any period that may be reasonably 
required for loading the substituted cargo —Wallems Mederij 
A./S . v. Mutter and Co * (1927). Where, however, a definite 
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quantity is named after the words “full and complete cargo,” 
the shipper satisfies the charter party by loading a fair amount 
in excess of the specified quantity if the ship will actually take 
more. What is a fair amount depends on the circumstances of 
each individual case— Morri$ v. Levison (1876). 

The “ running days,” or “ lay days;” as they are more generally 
called, mentioned in the charter party, are the days allowed 
for loading or unloading the goods carried in the ship. If this 
stipulated time is exceeded the charterer has to pay a sum known 
as “ demurrage ” for every day in excess. In the absence of 
agreement, the shipowner is not entitled to use the ship while she 
is on demurrage if the result is that it is not available for the 
charterer— Be Ropner Shipping Co . Lid . (1927). If there is no 
express stipulation fixing the time for loading or unloading, the 
charterer is allowed a reasonable time in the circumstances. 

The term, “ demurrage ” is also loosely used at times to 
mean “ damages for detention ” which a shipowner may recover 
on the expiration of a reasonable time whore no time is agreed 
on for loading or unloading, or for a further delay where demur¬ 
rage in the stiict sense is to be paid only for a fixed number of 
days. 

The above example of a charter party does not cover all 
possible stipulations that may be included. There may be many 
others, For instance, the sections relating to exceptions from 
liability may be extended to contain many other matters besides 
those mentioned above. Restraint of Princes and Rulers usually 
occurs when blockades or embargoes arc enforced in time of war 
or of strained international relations. A blockade is the pre¬ 
vention, by means of armed force, of communication with a par¬ 
ticular territory. Strictly speaking, an embargo is a veto against 
passing, and usually operates to prevent merchant ships from 
leaving a particular port for a specified time. It is important to 
note that the exceptions clause states “ dangers and accidents of 
the seas.” This means any peril occasioned without the negli¬ 
gence of the shipowner by happenings that could not have been 
foreseen, i.e., of an unusual nature. 

Hamilton v. Pandorf (1887). 

Damage was caused to a cargo of rice on a ship by rats 
having gnawed a hole in a pipe, whereby sea water damaged 
the rice, without neglect on the part of the shipowner or his 
servants. 

It was held that the damage was within the exception 
and that the shipowner was not liable. But had thoro been 
direct injury to the cargo by rats, that would not have boon 
an excepted peril. 
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Cesser Clause. - This is the phrase “ Charterer’s liability under 
this charter party to cease on the cargo being loaded.” Under 
it the intention is that, as the shipowner has a hen on the cargo 
when loaded for freight and demurrage, there is no need to con¬ 
tinue the charterer’s liability beyond that time. 

This clause does not necessarily relieve the charterer of all 
liability. He may, for example, remain liable for demurrage in 
connection with the loading. His measure of relief depends on 
the extent of the remedy which the shipowner enjoys by virtue 
of his lion. 

Conditions and Warranties. —The various stipulations in the 
charter party may be either conditions or warranties, according 
to circumstances. In a charter party, the non-fulfilment of a 
condition entitles the charterer to repudiate the contract, whereas 
the breach of a warranty would entitle him only to sue for 
damages and not to repudiate the contract. The phrase in the 
charter party that the ship is “ Now at . . is usually regarded 
as a condition precedent, as it frequently has the effect of 
inducing the charterer to enter into the contract. Most of the 
other statements are warranties. 

It should be noted that the terms “ warranty ” and “ con¬ 
dition,” used in connection with contracts of affreightment, have 
their usual legal meanings, and not the special meanings which 
they carry in connection with Marino Insurance. 

Imtlied Warranties. Apart from express warranties, there 
are some which arc implied in the absence of any expression. 
These implied warranties are 

(1) Seaworthiness and fitness to receive cargo. The impli¬ 
cation is that the ship is fit to undertake the particular 
voyage contemplated and to encounter the ordinary perils 
of navigation. The implied warranty as to seaworthiness 
ceases at the time of sailing, and that as to fitness ceases at 
the time of loading. There is no warranty that the ship 
will remain seaworthy or fit during the voyage, but should a 
ship prove unseaworthy very shortly after sailing, it will 
be necessary for the shipowner to show that the unsea¬ 
worthiness resulted from causes arising after the voyage had 
commenced ; in general, however, the burden of proving 
unseaworthiness is on the person alleging it— Ajum Goolam 
Hossen Co. v. Union Marine Insurance Co. (1901). 

Where a steamer could not carry sufficient coals for the 
whole of a particular voyage, and the voyage had, therefore, 
to be divided into stages, it was held that there was an 
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implied warranty that the ship was seaworthy at the 
beginning of each stage— The Vortigem (1899). 

(2) That the, voyage will be commenced and completed 
within a reasonable time . In Dunn v. BucknaU Bros . (1902), 
the plaintiff's goods were shipped together with a consign¬ 
ment for an alien enemy. The naval authorities seized the 
vessel and detained it on the ground that the carrying of 
such goods was illegal An action was brought for dam¬ 
ages due to delay and the shipowner was held liable to 
the plaintiff. The same case decided that the damages 
might include a claim for loss of market. 

(3) That there shall not be unnecessary deviation . Devia¬ 
tion is any departure from the agreed or usual course of 
navigation. But deviation or delay in prosecuting the 
voyage is excused:— 

(а) Where authorized by any special term in the contract; 

(б) Where reasonably necessary for the safety of the 

ship or subject-matter, even though the danger is 
caused by a breach of the implied warranty of 
seaworthiness ; 

(c) Where reasonably necessary for the purpose of saving 
human life, or aiding a ship in distress where human 
life may be in danger. At Common Law, deviation 
to save property only is never justified unless author¬ 
ized by some special term in the contract. Special 
rules apply to contracts affected by the Carriage 
of Goods by Sea Act, 1924 (see page 77). 

Obviously, where the cause excusing the deviation ceases 
to operate, the ship must resume her course with reasonable 
despatch. If there has been deviation without authority, 
express or implied, the shipowner cannot afterwards rely on the 
exempting clauses in the contract, but is relegated to the posi¬ 
tion of a common carrier. Consequently he will be liable for 
all loss or damage which is caused otherwise than by Act of 
God, the King's enemies or inherent vice in the goods. But 
even if the loss or damage does result from one of these causes, 
the shipowner must be prepared to show that the loss or damage 
would have occurred even if there had been no deviation. 

Morrison & Co., Ltd. v . Shaw, Savill and 
Albion Co., Ltd. (1916). 

The plaintiff shipped a cargo in Now Zealand for carriage 
to London, The ship deviated in order to oall at Havre. 

When near Havre, the vessel was sunk by a German sub¬ 
marine and the plaintiffs cargo was lost. 
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It was held that, as the shipowner could not prove that 
the cargo roust have been lost by action of the King’s 
enemies even if there had been no deviation, he was liable 
for tho loss of the cargo. 

Foscolo, Mango & Co., Ltd., and H. C. Vivian & Co., 
Ltd. v. Stag Line, Ltd. (1931). 

The first plaintiffs wore the purchasers from the second 
plaintiffs of coal shipped from South Wales to Constanti¬ 
nople, m a steamer belonging to the defendants, under a 
charter pnrty. This steamer started on the voyage with 
two expert engineers on bouid, who were testing a recently 
metalled piece of machinciy. The steamer put into St. Ives 
to land the ongineois and then continued the voyage. 
Shortly afterwards, the stcurnei stiundcd on the Cornish 
coast, and both the ship and the caign wore lost. The 
plaintiffs contended that by putting in to St. Ives to land 
the engineers, the defendants had deviated fxom the con¬ 
tract voyage and weie not, therefore, protected by the 
exceptions in tlio charter paity. Tlu defendants claimed 
that the loss had been c«uisrd by a peril of the sea, and 
further claimed that they were entitled to the protection 
of Article TV, Rule 4, of the Carriage of Goods by Sea Act, 

1924, which had boon incorporatcd m the charter party, 
and that the deviation was leasonuble. They also claimed 
the piotoction of a clause* m the chartoi party which pro¬ 
vided that i “ The vessel shull have liboity to cull at any port 
for bunkeung or other purposes as pirt of the contiact 
voyage.” 

It was held that the jilauritiflls wore entitled to succeed. 

The shipowners could not claim the protection of tin* clause 
m tho charter party, bee auho the 1 canon for tho call at St. 

Ives was not i)usdun tut is with hunkeimg. Further, the 
defendants could not relv on the Carnage of Goods by Sea 
Act, 1924, because the deviation was not reasonable. Tho 
defendants had broken the toutiact by deviating, and eon 
sequently, could not rely on the exception providing for loss 
by penis of tin soa. 

If a clause in a contract of affreightment provides that a 
ship is “at liberty to touch at any port whatsoever, although 
outside the route,” this does not authorize the vessel’s sailing 
east to pick up cargo when the route lies west— Frenkel v. 
MacAndrews d? Co., Ltd. (1929). 

Bill of Lading. 

Very often, instead of chartering the whole or part of a ship, 
the person who wishes to send goods by sea makes an agreement 
with the shipowner to carry his goods, without hiring any par¬ 
ticular part of the ship. Suoh an agreement is effected by a “ bill 
of lading,” which is at one and the same time a receipt for the 
goods to which it relates, a contract for their carriage and delivery 

D* 
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upon the terms and conditions therein stated, and a document 
of title to the goods consigned. Although it constitutes a receipt 
for the goods, a bill of lading is not a bill of sale within the 
meaning of the Bills of Sale Acts, 1878 and 1882. 

Where a charterer ships his own goods, the bill of lading is 
as a rule merely a receipt by the master for the goods shipped. 
If, however, the charterer carries goods belonging to other per¬ 
sons, then the bill of lading contains the terms and conditions 
upon which he agrees to carry them to their destination. 

When the goods are taken aboard, usually an acknowledgment 
called a “ mate's receipt ” is given. This is afterwards exchanged 
for the bill of lading, but a shipowner who thus exchanges a bill 
of lading for a mate’s receipt Is protected only if he does so 
without knowledge of any other claims —Evans v. Nichol (1841). 
If two persons have conflicting claims to the goods, one relying 
on a bill of lading and the other on a mate’s receipt, the former 
is entitled. The master signs the bill of lading as agent of the 
owner of the ship or of the charterer. The bill of lading need 
not necessarily name a special consignee, and it may be made 
out in blank, in which case the right to receive the goods remains 
in the consignor. Where a consignee is named, he is the person 
entitled to possession. 

Form of Bill of Lading .—The following is a common form :— 

Shipped in good order and condition by.in and upon the 

good Bhip called.whereof.is master for the present 

voyage, and now in the port of ..... . and bound for. 

with liborty to call at any ports on the way for coaling or other noces-' 
sary purposes, [Seven hundred bales of cotton\ being marked and 
numbered as in the margin, and to be delivered in the like good order 

and condition at the aforesaid port of.. the act of God, the 

King's enemies, fire, machinery, boilers, steam, barratry of the master 
and crew, and all and every other dangers and accidents of the seas, 
rivers, and navigation of whatever kind or nature soever excepted, 

*unto.or to his assigns, he or they paying freight for the 

Haid goods £ . . . . per ton of twenty cwts. net delivered with primage 
and average accustomed. In witness whereof, the master of the said 

ship hath affirmed to.bills of lading all of this tenor and 

date, one of which bills being accomplished the others to stand void. 

Dated etc. 

A sixpenny stamp must be impressed before execution on a 
bill of lading for goods which are to be exported or carried coast¬ 
wise, but no stamp is necessary where the bill is for goodB imported 
into the United Kingdom. 

The M primage and average ” referred to are customary fees 
paid to the master for carrying out his duty and meeting small 
incidental expenses. Average here must not be confused with 
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average used in the totally different sense of loss from maritime 
adventure, as to which sec Chapter 4< on Shipping, 

As soon as a hill of lading signed by the master and stating 
that goods have been shipped on board a vessel gets into the hands 
of a consignee or indorsee for value, it is conclusive evidence against 
the master that such goods have been shipped subject to the pro¬ 
visions of the Carriage of Goods by Sea Act, 1924, hereinafter 
described. Even if the goods have not in fact been shipped, 
the master will be liable unless the holder of the bill was aware, 
when he received it, that the goods had not been shipped, or the 
misrepresentation in the bill was caused by the fraud of the 
shipper, the holder or some person under whom the holder 
claims. The master may also protect himself by inserting the 
words “ weight, value and contents unknown.” Jf the words 
“ in good order and condition ” are included, the bill is what is 
termed a ff clean ” bill and the shipowner will be estopped from 
denying to an indorsee for value of the bill of lading that the 
goods were shipped in good order and condition— Brandt v. 
Liverpool S.N . Co . (1924). But this term refers only to the 
external condition of the goods, and the shipowner or charter 
does not warrant the condition, except so far as it is apparent. 
A bill of lading which contains clauses detrimental to the shipper 
of the goods is said to be “ foul ” or “ dirty.” 

Bills of lading are usually drawn in sets of three, ono copy 
being retained by the consignor, one by the master of the ship, 
and one sent on in advance of the goods to the consignee. As 
a rule the title to the goods passes with this third bill of lading, 
and the first transferee for value can claim the goods from the 
master, who will not, however, be liable if he has previously 
delivered the goods in good faith to some person who has presented 
one of the other parts of the set. The same rule applies to a 
warehouseman to whom the goods have been delivered with 
instructions to hold them until the freight is paid. 

Clyn, Mills & Co. v . Hast and West India Dock Co. 

( 1882 ). 

Goods wore bhipped and consigned to A, to bo dolivorod 
under three bills of lading, marked First, (Second and Third, 

A indorsed the bill of lading marked “ First " to the plain¬ 
tiff bank as security for a loan. On arrival of the goods, 
they were landed into warehouses by the master, in exercise 
of his lien for freight. A produced the bill of lading marked 
“ Second ” to the warehouseman, paid the freight and gave 
a delivery order to to whom the warehouseman delivered 
the goods bona ftde and without knowledge of the bank’s 
claim. 

It was held that the warehouseman was not liable to the 
bank for wrongful delivery of the goods. 
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If two or more persons set up a title to the goods, the master 
should “interplead,” that is to say, he should apply to the 
Court for an interpleader summons and hie an affidavit that he 
is ready to deliver the goods to the true owner, and leave the 
disputing claimants to fight the matter out between themselves. 
As soon as the consignee transfers his bill of lading to a person 
who takes it in good faith and for value, the consignor loses his 
right to stop the goods in transitu . This is the rule in Lick- 
barrow v. Mason (1794). 

The duty of the shipowner is to carry the goods safely, subject 
to the exceptions agreed, and the shipowner is bound by the 
signature of the master to any bill of lading which, contains any 
terms within his express or implied authority. The master, 
however, has no authority to sign a bill of lading referring to 
goods which he has not taken on board, and the shipowner is 
not estopped (though the master may be) from proving that the 
goods were never taken on board. 

While the goods are in his custody, the shipowner has a lien 
on them, until payment of the freight has been made. Under 
the Merchant Shipping Act, 1894, the shipowner may still 
retain the lien even though he has parted with possession of 
the goods, on giving written notice to the custodian that he 
retains his lien for freight, and he has a power of sale after 
ninety days, or earlier if the goods are perishable. The ship¬ 
owner also has a lien for General Average Contributions (c). 

Transfer .—A bill of lading drawn to order or assigns is an 
assignable document of title to the goods, but it is not a nego¬ 
tiable instrument, as it cannot (except in the one case where 
the transfer defeats the consignor’s right of stoppage in transitu) 
confer a better title than the transferor possesses. It may be 
transferred by indorsement and delivery by the person entitled 
to the goods named in the bill of lading, and the property in the 
goods may thus pass. If, however, the bill is drawn to a particular 
person only, it is not transferable. 

Where goods are delivered to the master of a ship chartered 
by the buyer, it will be a matter for decision on the facts of the 
particular case whether they come into possession of the master as 
agent for the buyer or as carrier. But where they are delivered 
to the master of a ship belonging to the buyer, unless the bill of 
lading stipulates to the contrary, the transitus ends and no further 
right of stoppage exists. 

The Bills of Lading Act, 1865, provides that “ every consignee 
of goods named in a bill of lading, and every indorsee of a bill 

(e) See post, pp. 90 et seq. 
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of lading to whom the property in the goods therein mentioned 
shall pass upon or by reason of such consignment or indorsement, 
shall have transferred to and vested in him all rights of suit, 
and be subject to the same liabilities in respect of such goods 
as if the contract contained in the bill of lading had been made 
with himself.** The liabilities will include freight, but a person 
who takes a transfer of a bill of lading by way of pledge is liable 
to pay the freight only if he has taken possession of the goods. 

Although a bill of lading is not a negotiable instrument, it 
has a </w<m-negotiable character, inasmuch as the contract con¬ 
tained in the bill can be effectively transferred by an indorse¬ 
ment and delivery of the bill, provided that the operation is 
effective to pass the title to the goods comprised in the bill - -Calm 
v. Pocketfs Bristol Channel titeam Packet Co (181)9). 

Carriage of Goods by Sea Act, 1924. 

As a result of an international convention, this Act establishes 
a set of standard regulations which are deemed to be incorporated 
in all bills of lading to which tlic statute applies. Such bills 
include all bills of lading issued in respect of voyages from 
any port in Great Britain and Northern Ireland. The rules 
do not apply, however, to charter parties or to contracts for the 
carriage of live animals or deck cargoes. 

The Act provides that, in all contracts of carriage to which 
the rules are applicable, the carrier shall bo subject to the 
liabilities and entitled to the rights and immunities established 
thereby. Any agreement purporting to reduce these liabilities 
is null and void, but the rights and immunities conferred on the 
carrier may be surrendered by the express terms of the bill of 
lading. The liability of the carrier may therefore be increased 
but cannot be reduced below the statutory minimum. 

The following are the principal provisions of the statute as 
regards the liabilities and duties of the carriers:— 

(1) There shall no longer be, in any contract of carriage to 
which the rules apply, any implied warranty of sea¬ 
worthiness. 

The Act, however, imposes upon the carrier an obligation 
to exercise due diligence to make the ship seaworthy at the 
beginning of the voyage, to man, equip and supply the ship 
properly, and to make the holds, refrigerating and cool chambers, 
and all other parts thereof fit to receive and preserve the cargo. 
This obligation is less onerous than the old implied warranty of 
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seaworthiness, as proof of due diligence will release the carrier 
from further liability. 4 

(2) The carrier must properly and carefully load, handle, 

stow, keep, care for and discharge the goods carried. 

(3) After receiving the goods into his charge, the carrier or 

the master or agent of the carrier shall, on demand of 
the shipper, issue to the shipper a bill of lading showing 
among other things :— 

(а) The leading marks necessary for identification of 

the goods as the same are furnished in writing 
by the shipper before the loading ; 

(б) Either the number of packages or pieces, or the 

quantity or weight as furnished in writing by 
the shipper; 

(c) The apparent order and condition of the goods. 

The bill of lading is prima facie evidence of the receipt by 
the carrier of the goods as described, and the shipper is deemed 
to have guaranteed to the carrier the accuracy of the particulars 
furnished by him. Any loss or damage incurred by the carrier 
through the inaccuracy of theso particulars is recoverable from 
the shipper. 

(4) Removal of the goods at the port of discharge into the 

custody of the person entitled to delivery is prima facie 
evidence that the goods have been delivered as de¬ 
scribed in the bill of lading, unless:— 

(а) In the case of loss or damage which is apparent, 

notice is given before or at the time of removal; 
or 

(б) In the case of loss or damage which is not ap¬ 

parent, notice is given within three days of 
removal. 

Notice of loss or damage, which must be in writing and must 
specify the nature of the loss or damage, must be given to the 
carrier or to his agent at the port of discharge. It should be 
observed that failure to give notice within the proper time does 
not release the carrier from liability, but it shifts the burden 
of proof on to the shoulders of the complainant. 

(6) In any event the oarrier and the ship will be discharged 
from all liability in respect of loss or damage unless 
suit is brought within oij| year after delivery of the 
goods or the date when the goods should have been 
delivered. 
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{&) Any clause! covenant or agreement in a contract of 
carriage relieving the carrier or the ship from liability 
for loss or damage arising from negligence! fault or. 
failure in the duties and obligations imposed by the 
foregoing rules shall be null and void. 

A benefit of insurance or similar clause is deemed to bo a 
clause relieving the carrier from liability. 

Bights and Immunities. 

The rights and immunities already referred to are contained 
in the following rules :— 

(1) Neither the Bhip nor the carrier shall be responsible for 
lpss or damage arising or resulting from:—> 

(а) Act, neglect, or default of the master, mariner, 

pilot, or the servants of the carrier in the 
• navigation or in the management of the ship. 

Gosse Millard, Ltd. v. Canadian Government 
Merchant Marine, Ltd. (1920). 

Tho officers of a Bhip negligently left tho hatches un¬ 
covered, so that tho rain entered the hold and damagod a 
cargo of tinplates. 

It was held that the damage was not due to neglect in the 
management of tho ship, and tho carriers were not pro¬ 
tected. 

The term, ft negligence in the management of the 
ship,” refers to matters dircotly connected with 
the working of the ship as a ship, and does not 
extend to negligent acts referable only to part of 
the equipment, such as refrigerators provided 
solely for the protection of the cargo— Foremcm da 
Ellarns , Ltd . v. Federal Steam Navigation Co. f 
Ltd. (1928). 

(б) Fire, unless caused by the actual fault or privity 

of the carrier ; 

(c) Perils, dangers and accidents of the sea or other 

navigable waters; 

(d) Act of God; 

(c) Act of war; 

(/) Act of public enemies; 

(p) Arrest or restraint of princes, rulers or people, or 
seizure under legal process; 

(A) Quarantine restrictions; 

(i) Act or omission of the shipper or owner of the 
goods, his agent or representative; 
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(j) Strikes or lock-outs or stoppage or restraint ol 

labour from whatever cause, whether partial 
or general; 

(k) Biot and civil commotion ; 

(l) Saving or attempting to save life or property 

at sea ; 

(m) Wastage in bulk or weight or any other loss or 

damage arising from inherent defect, quality, 
or vice in the goods ; 

(n) Insufficiency of packing ; 

(o) Insufficiency or inadequacy of marks ; 

(p) Latent defects not discoverable by due diligence ; 

(q) Any other cause arising without the actual fault 

or privity of the carrier, or without the fault 
or neglect of the agents or servants of the carrier, 
but the burden of proof shall be on the person 
claiming the benefit of this exception to show 
that neither the actual fault or privity of the 
carrier nor the fault or # neglect of the agents 
or servants of the carrier contributed to the 
loss or damage [The italicized “ or ” in this 
section means “ and ”— R. F . Brown & Co. 9 
Lid. v. T. and J. Harrison (1927).] 

(2) The shipper shall not be responsible for loss or damage 

sustained by the carrier or the ship arising or resulting 
from any cause without the act, fault or neglect of the 
shipper, his agents or his servants. 

(3) Any deviation in saving or attempting to save life or 

property at sea, or any reasonable deviation shall not 
be deemed to be an infringement or breach of these 
Buies or of the contract of carriage, and the carrier 
shall not be liable for any loss or damage resulting 
therefrom. 

(4) Neither the carrier nor the ship shall in any event be or 

become liable for any loss or damage to or in connection 
with goods in an amount exceeding £100 per package 
or unit, or the equivalent of that sum in other currency, 
unless the nature and value of such goods have been 
declared by the shipper before shipment and inserted 
in the bill of lading. 

This declaration, if embodied in the bill of lading, 
shall be prima facie evidence, but shall not be binding 
or conclusive on the carrier. 
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By agreement between the carrier, master or agent 
of the carrier and the shipper, a maximum amo unt 
other than that mentioned in this paragraph may be 
fixed, provided that such maximum be not less than 
the figure above named. 

No liability will bo incurred by the ship or the carrier if the 
nature or value of the goods is knowingly misstated by the shipper. 

(5) Goods of an inflammable, explosive or dangerous nature 
which the carrier, master or agent of the carrier has 
not consented to carry with knowledge of their nature 
and character may at any time before discharge be 
landed at any place or destroyed or rendered innocuous 
by the carrier without compensation. 

The shipper of such goods is liable for all damages and 
expenses directly or indirectly arising out of or resulting from 
such shipment. If the carrier has knowledge of the character 
of dangerous goods at the time of the shipment, ho may never¬ 
theless land, destroy or render innocuous such goods, should 
they become a danger to the ship or cargo. In such circum¬ 
stances the carrier would not be liable for loss except by way of 
general average. 

Particular Goods. 

As already stated, the Act applies to all “ outward ” bills of 
lading made after 1924, but Article VI enables parties to make 
special agreements not embodying or subject to the terms of 
the Act in respect of any “ particular goods,” provided that 
no bill of lading has been or shall be issued in such a case, and 
that the terms agreed shall be embodied in a receipt which 
shall be a non-negotiablc instrument and shall be marked as 
such. This Article, however, goes on to provide that it shall 
not apply to ordinary commercial shipments made in the 
ordinary course of trade, but only to other shipments whore 
the character or condition of the property to be carried or the 
circumstances, terms and conditions under which the carriage 
is to be performed are such as reasonably to justify a special 
agreement. 

Other Documents of Title concerning Contracts of 
Affreightment. 

There are throe other types of document found in connection 
with contracts of affreightment, a Dock Warrant, a Delivery 
Order and a Mate’s Receipt, A Dock Warrant is a warrant 
issued by a dock company, authorizing the person named therein 
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to take possession of certain specified goods. A Delivery Order 
is an order by the owner of goods, authorizing the person in whose 
charge they are to deliver them to the person named in the order. 
A Hate’s Receipt is a receipt for goods, signed by the mate 
after they are shipped, and is subsequently given up in exchange 
for the bill of lading signed by the master. 

These documents are documents of title, inasmuch as they 
establish the ownership of the goods to which they refer and 
convey a good title to them if they are transferred in good faith 
and without being affected by a prior fraud or other defect of 
title. They come within section 1 (4) of the Factors Aot, 1889, 
which defines documents of title. None of them, however, is a 
negotiable instrument. 


Freight. 

Freight is defined by Sortjtton, L.J., as “the reward payable 
to the carrier for the carriage and arrival of goods in a merchant¬ 
able condition ready to be delivered to the merchant.” Apart 
from agreement, no freight is payable until the voyage is com¬ 
pleted and the goods delivered, and if the goods are lost during 
the voyage or are not delivered, no freight is payable at all, 
unless the loss or failure to deliver was due solely to the fault of 
the consignor. 

Advance Freight —This is a sum which is agreed to be paid in 
advance, before delivery, on account of freight. Sometimes the 
contract provides that a certain sum shall be paid by the shipper 
in advance, and there is a difficulty in determining whether it 
is a mere loan, or advance freight. Each case, however, must 
be decided according to its own circumstances. If it is advance 
freight, it must be pa£d on the day appointed for payment, and 
once that day has arrived it cannot be withheld or recovered 
after payment by the shipper, even if the ship and goods are 
thereafter lost and the freight not earned. 

Dead Freight —Where the consignor has committed any breach 
of contract and the shipowner is ready to carry out his side of 
the contract, the latter is entitled to the full freight agreed upon 
even though less work is involved. Such a payment is known as 
“dead freight.” An example of such a payment would occur 
where a consignor delivers only half of the agreed cargo, although 
the shipowner has made provision to convoy the whole of it. 

Lump Sam Freight is a gross sum agreed upon for the exclu¬ 
sive hire of a ship for a certain purpose. It is payable when the 
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ship has completed the voyage, even though part of the cargo is 
not delivered. But if no cargo is delivered, lump freight will not 
be payable. 

Freight pro rata. —When a contract of- affreightment is per¬ 
formed in part only, in certain circumstances freight may be 
payable for the service of carriage which has been rendered. 
There may be an acceptance of goods at a port short of the agreed 
destination in such a way as to imply that the further carriage 
of the goods is dispensed with. In such a case the shipowner 
will be entitled to payment of freight pro rata itineris peracti — 
proportionately for the journey accomplished. 

The shipowner has no lien for dead freight or demurrage, 
unless such is expressly stipulated for. 

There are varying forms of contract for the sale of goods to be 
carried by sea, e.g., C.I.F., F.O.B., F.O.R., F.A.S. 

In a G.I.F . contract the price includes “ cost, insurance and 
freight.” 

This is a contract for the sale of goods which is to be ]>cr- 
formed by the delivery of documents. The seller’s duties are 

(1) To ship goods of the contract description, at the port of 

shipment, within the time named in the contract. 

(2) To arrange on shipment or contract for the carriage of 

the goods. 

(3) To effect an insurance on the goods, upon the terms cur¬ 

rent in the trade, whioh will be available for the benefit 
of the buyer. 

(4) To make out an invoice of tho goods. 

(5) To tender the Bill of Lading, the Invoice and the Policy 

of Insurance to the buyer within a reasonable time of 
shipment. 

Generally, tho property in the goods passes to the buyer on 
shipment, and consequently he takes all the risks of transit, and 
on tender of the documents he must pay the agreed price, even 
though the goods have been lost, and the seller is entitled to 
tender the documents and to enforce payment, although he knows 
that the goods are lost. The buyer has the benefit of the insur¬ 
ance. The buyer must pay the agreed price within a reasonable 
time after tender of the documents ; he is not entitled to with¬ 
hold payment until he has examined the goods. He must pay 
the price, and if, on delivery pf the goods, he finds that they 
are not up to contract standard, etc., he may reject the goods 
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and claim to recover the amount paid, or claim for damages, as 
the case may be. 

In an F.O.B. (“ free on board ”) contract, the goods must 
be delivered on board by the seller, free of expense to the pur¬ 
chaser, and they are not at the latter’s risk until actually delivered 
on board, when the property in them passes to him. The seller 
must also give the buyer sufficient notice to enable him to insure 
against loss during the sea transit. The buyer, on the other 
hand, must name a ship or authorize the seller to select one. 
Similarly, F.O.R. means “ free on rail.” An F.A.S. (“ free 
alongside ship ”) contract is one in which the goods are delivered 
alongside the ship free of expense to the purchaser ; after that 
the charges incurred are to be met by him. 

In a bill of lading, the statement, “freight and all other 
conditions as per charter party,” often occurs, in which case 
the terms of the charter party bind the purchaser to the extent 
to which he is concerned as to the payment of freight and as to 
all other conditions in so far as they do not conflict with any 
express stipulation contained in the bill of lading. 

CARRIAGE BY AIR. 

Liability of Carrier by Air. 

Although there is some doubt about the position, it has been 
held that an air carrier is a common carrier. The parties may 
agree to limit the onerous liabilities of a common carrier. 

Asian v. Imperial Airways, Ltd. (19,33). 

Tho plairtiff rlehvered to the defendants at Baghdad a 
quantity of gold for carnage to London. Between Baghdad 
and Tiberias the carnage was to be by aeroplane. The con¬ 
signment note provided that tile goods were accepted for 
carnage only at the risk of the plaintiff and that tho defen¬ 
dants undertook no responsibility for loss, damage or delay 
caused directly or indirectly during the conveyance by 
aeroplane . . . and that tho defendants wore not and would 
not occopt tho obligation of common carriers. It was held 
that, on tho terms of the contract, the defendants were not 
under tho liabilities of common carriers but were only 
bailees and so could bo liable only for negligence. 

Carriage by Air Act, 1932. 

This Act, which applies where tho air carriage is across 
national boundaries, gives statutory sanction to the provisions 
of a convention of many of the principal Powers to provide a 
uniform code regulating the rights and liabilities of carriers by air. 
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While the substantial principles of the law relating to common 
carriers are preserved, the special character of this form of 
transport is responsible for the introduction of new provisions 
as to the nature of limitations to the liability of an air carrier. 
The Act fixes a limit of 125,000 francs in the case of liability 
for the death or personal injury of a passenger. This limit can¬ 
not be reduced, though it may be increased, by a special agree¬ 
ment. In the case of loss of, or damage to, goods, the limit is 
250 francs per kilogram. 

The carrier is exempted from liability, provided that ho has 
not been guilty of misconduct, if he has taken reasonable pre¬ 
cautions, and, in the case of goods but not passengers, though 
the damage is due to the negligent handling or navigation of 
the aircraft 



CHAPTER 4 


SHIPS AND SHIPPING 


The whole of the law relating to the registration and owner* 
ship of British ships, and to merchant shipping generally, has 
been codified by the Merchant Shipping Act, 1894, and slightly 
amended by short Acts passed in subsequent years. The Act 
of 1894 is referred to herein as “the Act." The Act is a very 
lengthy document consisting of 748 sections and twenty-two 
Schedules. It is impossible and unnecessary to consider it in 
detail. 

Ownership. 

Only natural-bom or naturalized British subjects, or cor¬ 
porations established under the laws of the United Kingdom or 
Borne British possession and having their principal place of 
business there, can own shares in a British ship. An alien may, 
however, own shares in a company which is qualified, as above, to 
have an interest in a British ship. 


Registration. 

All British ships, that is, thoso wholly owned by persons 
entitled to own Bhares in a British ship, are required by the Act 
to be registered, and if not registered, they are not recognized 
as British ships. The following are exempt from registration:— 

(1) Ships not exceeding fifteen tons’ burden, employed solely 

in navigation on the rivers or coasts of the United King¬ 
dom, or on the rivers or coasts of some British posses¬ 
sion within which the managing owners of the Bhips 
are resident. 

(2) Ships not exceeding thirty tons’ burden, not having a 

whole or fixed deck, and employed solely in fishing or 
trading coastwise on the shores of Newfoundland or of 
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Tparts adjacent thereto, or m the Gulf of St* Law¬ 
rence, or on such portions of the coasts of Canada as 
lie bordering on that gulf. 

Before a vessel may be registered, the following conditions 
must be complied with :— 

(1) The name of the ship must bo painted or marked on each 

side of her bows, and her name and the name of the 
port of registry on her stem. 

(2) Her official number and the number denoting her regis¬ 

tered tonnage must be cut on her main beam. 

(3) Her draught must be marked on each side of her stem and 

of her stempost in Roman capital letters or in figures. 

(4) A certificate of survey must be delivered to the Registrar, 

giving her tonnage, her build, and particulars descriptive 
of her identity. 

(5) On first registration, a builder’s certificate giving her 

build and tonnage, the time and place of her construc¬ 
tion, and, if she has been sold, the bill of sale by which 
the ship was vested in the owner. 

(6) A declaration must be made by the owner, stating:— 

(i) His qualification to own a British ship ; 

(ii) His shares in the ship ; 

(iii) A denial that, as far as ho knows, any unqualified 

person has any interest in the ship; 

(iv) The master’s name ; and 

(v) The name and place of build. 

Either the owner or his duly authorized agent may make the 
requisite declaration to the officials specified in the Act, at any 
of the approved ports therein mentioned. Particulars are entered 
in the Register Book, and a Certificate of Registry, which is a 
copy of the entry in the register, is given to the applicant. This 
certificate is one of the ship’s papers, and any change in the owner¬ 
ship of the vessel must be indorsed upon it as soon as possible. 
The indorsement may be made either by the official who origi¬ 
nally registered the ship, or by an official at some other port, 
acting on the instructions of the original registrar. 

Where a registered ship is either actually or constructively lost, 
taken by the enemy, burnt or broken up, or where it ceases to 
bo a British ship by reason of transfer to persons not qualified 
to be owners of British ships, or otherwise, every owner of the 
ship or of any share therein must, immediately on obtaining 
knowledge of the event, give notice to the registrar at her port 
of registry; and if the certificate has not been lost, it must be 
given up to the registrar or to a British consular officer. 
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Ownership and Management. 

The Act provides as follows as to ownership:— 

(1) The property in a British ship shall be divided into sixty- 

four shares. 

(2) It shall be illegal for more than sixty-four individuals 

to be registered at the same time as owners of any 
one ship ; this rule, however, leaves untouched the 
beneficial title of any company, or of a number of persons 
represented by, or claiming through or under, a regis¬ 
tered owner or joint owner. In many cases, of course, 
a limited liability company becomes the registered owner 
of either single ships or fleets of vessels. 

(3) No persons shall be entitled to registration as owner of 

a fractional part of a share, but any number of persons, 
not exceeding five, may be registered as joint owners 
of any share or shares in a British ship. 

(4) Joint owners shall be considered, with regard to the number 

of individuals entitled to registration, as constituting 
one person, and shall not be entitled to dispose severally 
of any interest in a ship or in any share therein, in 
respect of which they are registered. In this respect 
they differ from partners, who can, subject to agreement, 
dispose in severalty of their shares in the partnership 
property. 

(5) A corporation maybe registered as owner by its corporate 

name. 

(6) Ownership must be transferred by bill of sale in the form 

set out in the Act (/), but the transferee shall not be 
registered as owner until he has made a “ declaration of 
transfer 99 to the effect that he (or his corporation) is 
qualified to own a British ship, and that to the best of 
his knowledge and belief no legal or beneficial interest 
in the ship, or in any share therein, is held by an un¬ 
qualified person or body of persons. 

(7) Ownership may be transmitted by death or bankruptcy 

to the executor or administrator or to the trustee in 
bankruptcy, as the case may be. The person to whom 
ownership is transmitted must be capable of owning a 
British ship, and he must make a “ declaration of trans¬ 
mission,” giving particulars similar to those contained 
in a declaration of transfer, and producing proof of his 
right to the transmission. If the person to whom 
ownership is transmitted is not qualified to own a British 

(/) This han no connection with the Bills of Halo Acts of 1878 and 1882, 
considered in Chapter 2. 
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ship, the Court may order that the property be sold 
and the proceeds paid to the person entitled. 

(8) Mortgage of the ship must be in the form prescribed by 

the Act, and must be registered. Failure to register 
will not make the mortgage void, but any subsequent 
equitable mortgage which is registered will have priority 
over the earlier unregistered mortgage. 

(9) The mortgagor is still owner of the ship and is liable 

for any expenses incurred by the ship. In certain 
circumstances, however, o.g., where his security is being 
endangered, the mortgagee has power to take possession 
of the ship and to sell it for non-payment of the 
debt. 

(10) No person can become the mortgagee of a ship unless 

he would b© qualified to become an owner. 

(11) No notice of any trust, express, implied or constructive, 

shall be entered in the Register Book or be receivable 
by the registrar. 

Where several persons are co-owners of a ship, they almost 
invariably appoint one of their number as manager of the ship's 
business. This person is known as the “ managing owner ” and 
he has full powers to bind the owners in all contracts of affreight¬ 
ment made on shore. The managing owner must be registered 
at the port of registry. If the ship’s manager is not one of the 
owners, he is described in the Act as the tc ship’s husband,” who 
must be similarly registered. He has the same powers and 
liabilities as a “ ship’s manager.” After a voyage has begun, 
the responsibility as to contracts, etc., rests with the master. A 
managing owner has the right to reasonable remuneration for 
working the ship. He has no power to order structural altera¬ 
tions— Steele & Co. v. Dixon (1876). A managing owner has no 
power of delegation— Doeg v. Trist (1897). 

A part-owner cannot bind his co-owners in contracts unless 
he has previously obtained authority to do so, or his acts are 
subsequently ratified, or the other owners have held him out as 
agent. 

Failing the appointment of a manager, the will of the majority 
of owners will, as a rule, prevail; but, if a minority is opposed to 
undertaking a voyage, the Court may cause an indemnity to be 
given to the minority that the vessel will return safely. In such a 
case, the majority contribute to the expenses of the voyage and 
share the profits in propoition to their shares in the ship, and the 
dissenting minority have no liability for losses, nor do they share 
in the profits. 
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The Master. 

The owner must, under a penalty, appoint a certificated 
master to navigate the vessel. Certificates are issued by the 
Board of Trade and are based on the results of stringent ex¬ 
amination. The master is bound to keep an official log, and 
must produce this and the ship’s papers, when required, to any 
commissioned officer of any of His Majesty’s ships, and to 
certain other officials specified in the Act. The papers usually 
carried are:— 

(a) The Certificate of Registry. 

( b ) The Formal Contracts of Service signed by the seamen. 

(c) The Manifest, or general statement as to ship and cargo. 

(d) The Muster Roll, or particulars of all persons on board. 

(e) The Charter Party and Bills of Lading. 

(/) The official Log Book and Ship’s Log Book, in which are 
enteied all the details of the voyage. 

(g) The Bill of Health, a certificate given by a consul or other 

authority, declaring the state of health at the port from 
which the ship clears. 

(h) The Customs’ Clearance. 

The master is invested with power to do everything necessary 
to bring the voyage to a successful termination, and he lias 
disciplinary powers over all persons on board. Before the com¬ 
mencement of the voyage, he takes in the cargo and signs the bills 
of lading for all goods received on board. His other powers are 
to hypothecate the ship and cargo to obtain money for necessaries, 
to jettison the cargo to ensure the safety of the ship, to jettison 
goods in themselves dangerous, if such goods have been brought 
on board without notice of their dangerous nature, and to sell 
the ship or cargo in case of dire necessity and after failure of all 
other means of raising money for the purpose of the voyage. 
Jettison is the act of throwing property overboard. The power 
of a master to draw a bill on the owner for payment of " neces¬ 
saries ” supplied to the ship depends on the authority given to 
the master and the circumstances in which the bill is given— 
Pocahontas Fuel Co . v. Ambatielos (1922). 

General Average ,—During the voyage the master has very wide 
powers of action in time of peril, and at such times he may, if 
necessary, sacrifice property or incur expense for the general 
safety. It would, of course, bo unfair that the owner of the 
particular property should bear the whole of the loss thus incurred 
for the general benefit, and the loss is, therefore, apportioned or 
adjusted rateably between all the parties interested. Such a loss 
is termed a General Average Sacrifice or Expenditure, as the case 
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may be, and usually consists in a voluntary stranding of the ship, 
or putting into a port of refuge, or jettison (throwing cargo 
overboard). The right of contribution in connection with general 
average is implied in every affreightment contract, although, as 
a matter of practice, the law which is to govern the general average 
is usually determined by agreement. In the absence of any 
agreement, however, the law of the port where the adventure 
ends applies. General average contribution is usually settled, by 
agreement in the affreightment contract, under the York-Antwerp 
Buies, 1924 (g). 

Thk “ Seapool ” (1934). 

Tlu* plaintiffs were tho owners of a steamer which was in 
danger of drifting ashore, and tlirre being a pier end not far 
off, the master of the steamer let the Hliip drift against the 
pier end, and using it as a fulcrum, got her head to sea and 
steamed for safety out to sea. Tlio ship and pier suffered 
injury, but the cargo was undamaged. Tho parties under 
the charter party wore bound by the York-Antwerp Rules, 

1924, Rule A of which provides : —There is a General 
Average Art when, and only when, any extraordinary sacri¬ 
fice or expenditure ir intentionally and reasonably made or 
incurred for the common safety, for tho purpose of preserving 
from peril tho property involved in a common maritime 
adventure.” 

Tho owners of the ship brought an action against tho 
insurers of the cargo for general average contribution. 

It was held that there was an “ extraordinary sacrifice ” of 
a portion of tho ship to save the property involved, and as it 
was both intentional and reasonable, the plaintiffs were 
entitled to recover. The Judge said tho master had “ inten¬ 
tionally ” sacrificed a portion of his ship; ho made a con¬ 
scious act of putting his ship against the' pior and by so doing 
intended to transfer, and did, in fact, succeed in transferring, 
whal was a peril to tlio entire adventuro to a poril to tho 
ship alone. If ho did that, and he did it with liis eyes open to 
what he was doing, that soemed to comply with the moaning 
underlying Rule A. 

There are certain circumstances that must exist before 
general average may arise— 

(ct) The sacrifice must have been reasonably necessary for the 
safety of the whole enterprise, i.e., the ship, cargo, etc. 

(b) There must have been no default on the part of the person 
whose interest was sacrificed ; but, in this connection, 
u default ” does not include the shipping of goods which 
have what is termed an “ inherent vice,” unless it was 
wrongful or negligent; e.g., if' a shipment of coal 
catohcs fire by spontaneous combustion and the fire is 
(g) See poet, p. 123. 
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extinguished by flooding with water, the owners of 
the ooal will be entitled to a general average contribu¬ 
tion in respect of the unbumt coal damaged by water 
— Qreenshields, Come Co. v, Stephens (1908). A ship¬ 
owner who has been at fault cannot recover general 
average contributions [Strang v. Scott (1889)] unless he 
is exempted from liability for his default either by the 
contract of carriage or by statute, e.g. t Section 502, 
Merchant Shipping Act, 1894. 

Loms Dreyfus and Co. v. Tempus S.S. Co, (1931). 

A ship was chartered to load a cargo of grain 
on the River Plate for London. The cargo was 
damaged owing to bunker ooal being unfit and 
catching fire. The unfitness of the coal rendered 
the vessel unseaworthy. 

It was held that, as the fire had occurred with¬ 
out the shipowner’s actual fault or privity, the 
shipowners w©Te protected by Section 602, Mer¬ 
chant Shipping Act, 1894. The expenditure incurred 
in dealing with the fire, being incurred for the 
benefit of the whole enterprise, was one in respect 
of which a claim for general average by tho ship¬ 
owner arose. 

(r) The sacrifice must have been voluntary and intentional; 
an accidental loss will not be sufficient grounds for a 
general average contribution. 

(d) The ship and some portion of the cargo must have been 

saved by the sacrifice. 

(e) The sacrifice must be substantial; e.g., if goods spoilt by 

water and thus rendered valueless are afterwards 
jettisoned, no general average loss will be incurred, 
even though the jettison did in fact save the ship. 

(/) The danger must have been common to the goods sacrificed 
and to the goods in respect of which contribution is 
sought. 

The person whose property has been sacrificed is entitled to 
contribution from any other person whose property has benefited 
by the sacrifice, e.g., against the shipowner or cargo owner. 
The duty of seeing that the person injured by the sacrifice obtains 
contribution is on the shipowner. 

Particular Average .—This insurance term includes all losses 
of property which are brought about by perils insured against, 
other than general average losses and total losses. If, for 
example, a person sends a consignment of goods by sea and it 
is damaged by an accident, the loss is a particular average 
loss. If the goods are wholly or partially sacrificed for the 
common safety of all the interests at stake, the Iosb is a general 



SHIPS AND SHIPPING 


03 


average loss. Particular average loss is borne wholly by the 
owner of the property that is lost or damaged, subject to any 
remedies he may have against third parties who may have 
wrongfully caused the loss or against underwriters who may have 
insured the property against the form of loss that has occurred. 

It is sometimes difficult to draw the distinction between what 
should be reckoned as general average and what as particular 
average. In Shepherd v. Kottgen (1877), the ship was caught in a 
storm and, the mast being in a very unstable condition owing 
to the fact that portions of the rigging had been lost, the captain 
ordered it to be cut away. It was held that, if anything which 
is in such a condition that it must certainly be lost is cut or 
cast away because it endangers the whole adventure, the destruc¬ 
tion of the thing gives no claim for general average, i.e., it is 
a particular average loss. 

Adjustments have also to be made in the case of loss caused by 
a collision between two vessels. If only one of the two colliding 
ships is to blame, that ship will have to bear the whole loss ; but 
if both are to blame, the damage is, by the Maritime Conventions 
Act, 1911, apportioned according to the degree of blame attaching 
to each ship. If, however, it is impossible to determine which ship 
is the more at fault, the rule laid down in The Khedive (1882) will 
apply, and each ship will have to bear half the combined loss. 

Bottomry and Respondentia .—During the voyage the master is 
what is termed an “ agent of necessity,” and, if occasion arise, he 
may hypothecate, or even sell, the ship or cargo. In modern 
times it is rarely necessary to resort to such extreme measures 
owing to the facilities for rapid communication with the owners. 
But, should the cargo be hypothecated or sold, the shipowner 
must indemnify the owner of the goods, who may demand 
either the amount the goods actually fetched or the price they 
would have fetched, had they reached their destination. The 
master also has power to pledge the owners' credit for necessaries 
for the ship. 

Where money is actually required for the purposes of the 
ship or cargo, and cannot be obtained otherwise, it is borrowed 
on the security of the ship or ship and cargo by means of bonds. 
These are of two kinds, viz., Bottomry Bonds and Respondentia 
Bonds. 

A Bottomry Bond is a contract in writing, by which the owner 
or master pledges the ship, freight and cargo, &b security 
for a loan of money to enable him to complete the voyage. 
A Respondentia Bond differs from a bottomry bond in that 
it is a hypothecation of the cargo alone. 
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Such modes of borrowing are valid only if the occasion is 
urgent, and are generally resorted to by the master if he has 
exhausted all other methods of raising the necessary funds. In 
such cases the bonds can be entered into only at a foreign port 
from which communication with the owners of the ship is im¬ 
possible, having regard to the urgency of the case, so that in 
these days of telegraphic communication such bonds are seldom 
necessary. 

Jf the ship be lost before the completion of the voyage, the bond 
is void and the lender loses his money, unless (a) the loss is caused 
by the fault of another vessel, in which case the holder can proceed 
against that vessel, or (6) the completion of the voyage is rendered 
impossible by the wrongful act of the master,when the bond becomes 
payable immediately by the shipowner. Should the bond contain 
a covenant to pay, whether the ship completes the voyage or not, 
it will be void. It is usual to charge a high rate of interest on such 
bonds owing to the risk the lender runs of losing his money. Should 
several bonds be given during a voyage, a later one has priority 
over an earlier one (unlike other forms of security), as it is presumed 
that the voyage could not have been completed without the aid 
of the last bond. A bondholder’s claim is superior to all other 
claims except those for wages earned subsequently to the execution 
of the bond, and for salvage. 

The rules as to bottomry and respondentia bonds are univer¬ 
sally observed, being founded on ancient maritime law. 

Duties of Owner or Master. —It is the duty of the owner or 
master to comply with all conditions of contracts of affreight¬ 
ment, and to observe the implied and express warranties and 
conditions in any policies of insurance, e.g., as to non-deviation 
and reasonable despatch. 

Shipowner's Lien. —Except in the circumstances described 
below, delivery of the goods terminates the shipowner's lien for 
freight. If part only of the goods is delivered, the lien is dis¬ 
charged as to that part, but continues as to the remainder. The 
shipowner also possesses a lien for general average contributions. 

Lien for Freight on landing Goods .—Where goods are landed 
from any ship and placed in the custody of a wharfinger or ware¬ 
houseman, and the shipowner gives him notice in writing that the 
goods are to remain subject to a lien for freight or other charges 
payable to the shipowner, the goods so landed remain subject 
to the lien, and the wharfinger or warehouseman must retain 
them until the lien is discharged. If the lien is not discharged 
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within a space of ninety days, or at an earlier date at his discretion 
if the goods are of a perishable nature, the wharfinger or ware¬ 
houseman may sell such of the goods as may be necessary 
to defray the charges named in the notiec—Section 497 of the 
Merchant Shipping Act, 1894. 

Salvage. 

Salvage is a reward payable either by the shipowner ox by 
the owners of goods carried in the ship to persons who save the 
ship or cargo from shipwreck, capture or other loss. The right 
to salvage is an ancient rule of maritime law and is not based 
on contractual rights. The actual amount payable is, as a 
rule, assessed by the Court. Sometimes an express agreement, 
fixing an amount, is made before the assistance is rendered, but 
this is not a question of salvage in the strict sense, which always 
implies service by persons who are under no obligation to render 
it. As Sm James Hannen has said:— 11 It is a presumption of 
law arising out of the circumstances that property has been 
saved, that the owner of the property who has had the benefit 
of it should make remuneration to those who have conferred the 
benefit upon him, and notwithstanding that he has not entered 
into any contract on the subject.” 

Salvage payable as the result of a contract between the 
salvors and the owner of the property or his agent is called 
“ contractual salvage.” 

The right to salvage arises on proof— 

(1) That the work was undertaken voluntarily ; this includes 

answering a call for assistance. 

(2) That the property salved was in real danger. 

(3) That the salvage operations were at least partially success¬ 

ful. 

The services may be voluntary although performed by a 
vessel under contract to render assistance, e.g., a tug while 
towing, or a vessel standing by. If the services are such as are 
not reasonably included within the contract by reason of special 
peril, then the contract is superseded by the maritime law and 
the services are converted into salvage operations, the towage 
contract being suspended. 

A King’s ship or a ship requisitioned by the Admiralty cannot 
obtain a final salvage award unless the Admiralty consents— 
The Sarpen (1915). 

The passengers and crew of the vessel salved arc not entitled 
to salvage for their exertions in an abortive attempt to save the 
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ship or cargo. Salvage operations resulting in benefit to the 
ship and cargo create a maritime lien over the ship, freight and 
cargo, and this lien has priority over all other liens then existing. 

Any salvage money awarded is divided in varying proportions 
between the owners, master, officers and crew of the vessel which 
rendered the salvage services, if such services were rendered on 
the high seas ; but in the case of a coast wreck or of the grounding 
of a vessel, the matter is frequently arranged beforehand between 
the master or owners and the owners of the tug or other vessel 
rendering the service, but in such cases remuneration is paid 
under contract and not as salvage. 

It should be noted that salvage applies only where a ship or 
cargo is saved, and not where human life alone is preserved. 
The Merchant Shipping Act, 1894, however, allows persons who 
have saved both lives and property at sea to claim salvage in 
respect of life-saving, known as “ life salvage ”; but the property 
saved is the only source from which reward can be obtained, 
and if it is not enough to meet the costs of its salvage, no claim 
will lie in respect of tho life salvage, although the Board of Trade 
may in its discretion award remuneration out of moneys pro¬ 
vided by Parliament. This does not apply to lifeboat crews, 
who cannot claim salvage for saving human life. 

Somewhat akin to the question of salvage is that of wrecks 
and wreckage. Wreckage that floats to tho shore or remains 
on the surface of tidal water is called flotsam. Property that is 
thrown overboard is called jetsam. If it is sunk with a floating 
mark attached to it for its future recovery, it is termed ligan or 
lagan . An abandoned vessel that remains floating about is a 
derelict. When any of these things are found, the owner can 
claim them within a year. After that, they revert to the Crown 
or to certain other persons to whom custom, statute or charter 
gives a prior claim. 

A seaman may not enter into any agreement to abandon any 
right he may have or which he may obtain in the nature of salvage, 
tudess he is employed on a ship engaged wholly or principally 
in salvage work. 


Barratry. 

Barratry Is defined by the Marine Insurance Act, 1906, as 
* every wrongful act wilfully committed by the master or 
crew to the prejudice of the owner, or, as the case may be, the 
charterer.” It is one of the risks insured against by policies of 
marine insurance. 
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Seamen. 

“ Seaman ” is defined by the Merchant Shipping Act, 1894, 
as “ every person (except masters, pilots, and apprentices duly 
indentured and registered), employed or engaged in any capacity 
on board any ship.” The master of every ship, except ships of 
less than 80 tons registered tonnage exclusively employed between 
home ports, is required under a penalty to enter into an agree¬ 
ment with every seaman he carries to sea as one of his crew from 
any port in the United Kingdom; and, in the case of foreign- 
going ships, this agreement must be read over to the seaman 
by the superintendent of a mercantile marine office and the 
seaman must sign the document in his presence. 

This agreement (called " agreement with the crew ”) contains 
all the conditions of the employment and the particulars of the 
intended voyage. Similarly, a seaman whose term of service 
in a foreign-going ship has expired must bo discharged in the 
presence of a superintendent, and the master must sign a form 
relating to the conduct, character and qualification of the 
seaman. Under the Merchant Shipping Act, 1906, if for any 
reason it is necessary to discharge a seaman abroad, the master 
must obtain the consent of the consul, or other resident official 
as specified in the Act, who must indorse the agreement. 

It is an implied term in every contract of service with a sea¬ 
man that the owner or his agents shall use all reasonable means 
to ensure the seaworthiness of the ship at the time the voyage 
commences, and to keep her in a seaworthy condition during the 
voyage. There is a statutory scale of provisions, and among 
many other rights of a seaman, the Act of 1906 specifies the 
right of a seaman to be properly fed, and to claim compensation, 
should he be compelled to accept bad provisions or short rations. 
Ho is entitled to medical attendance also, and, if shipwrecked or 
in distress abroad, to repatriation in certain cases. A seaman is 
required to perform the duties specified in his agreement, to 
obey all lawful commands of his superiors and to cany out such 
work as is incidental to his occupation, e.g., navigation and load¬ 
ing and unloading of the cargo. He is liable to disciplinary 
punishment for offences, such as desertion, disobedience, etc. 

The seaman’s right to wages docs not now depend on the 
earning of freight, and his wages, which must be stated in the 
agreement, are payable even if no freight has been earned. But 
in the case of wreck or loss of the vShip, if it is proved that he 
did not exercise his utmost powers to save the ship, cargo and 
stores, he is not entitled to claim wages. A seaman serving on a 
vol. n E 
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home trading vessel must receive his wages within two days after 
his discharge, but if the ship is a foreign-going ship, the seaman 
must receive either £2, or one quarter of the wages due to him, 
whichever is the smaller amount, as soon as he leaves the ship 
on tile termination of his agreement; the balance must he paid 
within the next two days. 

A seaman has a lien on the ship for wages, and may enforce it 
by means of action and arrest in the Admiralty Court. Any 
agreement to abandon this lien is void. 



CHAPTER 5 


INSURANCE 


Where a person, corporation or firm, called the “ insurer ” or 
“assuror,” in consideration of a sum of money, called the 
"premium,” agrees to pay a certain sum of money to another 
person, called the “insured” or “assured,” upon the happening 
of an uncertain event, e.g., a loss caused by fire, or upon the hap¬ 
pening of an event uncertain as to time, e.g., a death, there is a 
contract of insurance (or assurance). The premium may consist 
of a lump sum or of periodical payments. The instrument 
evidencing the contract is called a “policy ” of insurance. The 
insurer in marine insurance is usually termed an “ underwriter." 

Although there are many forms of insurance, and it is possible 
to insure against a great variety of risks, there are four main 
kinds, viz., Life, Eire, Accident, and Marine. 

Not all contracts of insurance are contracts of indemnity, 
although many fall within this category. Fire and marine 
insurance contracts are contracts of indemnity; that is, in con* 
sideration of the payment of certain annual sums or of a single 
sum by way of premium, the insured is indemnified against loss 
that may happen by reason of fire, or against the losses incident 
to marine adventure respectively. 

» 

The liability of the insurer is to reimburse the insured for the 
loss he has suffered, but it extends no further than this. As 
Brett, L.J., said in Castdlain v. Preston (1883): “ The con* 
tract of insurance in a marine or fire policy is a contract of 
indemnity and of indemnity only; this means that the insured 
in case of a loss against which the policy has been made, shall 
be fully indemnified, but shall never be mare than fully in* 
demnified." 

Life assurance policies are not contracts of indemnity, but 
are undertakings to pay a certain sum of money on the death of 

90 
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a specified person, or on his attaining a stated age (or surviving 
a certain period). Personal accident insurances are not strictly 
contracts of indemnity, for it is obviously impossible to com¬ 
pute exactly the monetary loss which is caused by the death or 
disablement of an individual. Other classes of accident insur¬ 
ance contracts are, however, contracts of indemnity providing 
compensation against loss or liability arising from a variety of 
accidental occurrences. 

It is sometimes difficult to distinguish in principle a contract 
of insurance from a wager. It should be noted, however, that 
the party effecting a contract of insurance must have an insurable 
interest (see below), whereas in a wagering contract neither party 
has (of necessity) any interest in the subject-matter of the wager. 
Their respective interest is limited to the stake to be lost or won. 
As regards contracts of pure indemnity, the distinction is clear, 
for these are simply to compensate the insured for the damage, loss 
or injury sustained. The distinction between a contract of life 
assurance and a wager is not so evident; but it should be noted 
that a contract of life assurance is one in which the assurer 
undertakes to pay a certain sum on the death of a specified person 
or on his attaining a stated age or at his earlier death, events 
which are bound to happen and in which the assured has a 
personal interest 


Insurable Interest. 

In all insurance contracts the person seeking to insure 
must have some pecuniary interest in the event against which 
he wishes to provide : he must stand in some legal or equitable 
relation to the thing that he insures; he must be “ so cir¬ 
cumstanced with respect to it as to have benefit from its exist¬ 
ence, prejudice from its destruction ” [Lawrence J. in Lucena v. 
Craufurd ( 1806 ) ]. Where the subject-matter of insurance is a 
liability to others which may devolve on the proposer for insur¬ 
ance, he must benefit by the absence of the liability and be 
prejudiced by its creation. 

Although in all kinds of insurance the insurable interest 
must exist at some time during the contract, the requirements 
as to the time of its existence vary with the different types of 
insurance. In fire and accident insurance , the interest must exist 
both at the time when the policy is effected and when the loss or 
damage occurs. In life assurance , the interest need exist only at 
the time of effecting the assurance. In marine assurance, there 
need be no insurable interest at the time of completing the 
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insurance as long as a bona fide expectation of acquiring such 
interest subsists, but insurable interest/ must exist at the time 
of the occurrence-of the loss. 


Rogerson v. Scottish Automobile and General 
Ins. Co, Ltd. (1931). 

X wftH insured against third-party risks in ruspoot of a 
bpocified motor ear. Tho policy also </ovorod X*8 uao of any 
motor cur (other than a hired cai) which was being used by 
X “ instead of tho insured car.” X sold the specified car and 
bought a new one of a Rimilar type. 

It ibus held that tlie policy did not cover an accident 
with the new car. X had ceased to have an insurable interest 
in tin* old car and could not, therefore, make any claim under 
the policy. 

In life assurance, a person lias an insurable interest to an 
unlimited extent in his own life. A wife has an interest in her 
husband’s life—Married Women’s Property Act; and a husband 
in his wife’s life —Griffiths v. Fleming (1909). A parent has no 
insurable interest in the life of his child, unless it arises from a 
proper legal pecuniary loss which he will sustain from the child’s 
death, nor a child in the life of his parent, as such, although a 
pecuniary interest may, of course, exist apart from the relation¬ 
ship. But the assurance of the child’s life is legalised under 
the Friendly Societies Acts, 1896-1924, and the Industrial 
Assurance Acts, 1923-1929, under which the maximum amount 
that may be paid at the death of a child is £6 if under three 
years of age, £10 if under six, and £15 if under 10. Moreover, 
Section 3 of the Industrial Assurance Act, 1923, allows collect¬ 
ing societies and industrial assurance companies to issue policies 
to cover the funeral expenses of a parent, child, grandparent, 
grandchild, brother or sister. A creditor has an insurable interest 
in the life of his debtor to the extent of the debt and interest, 
but a debtor has no interest in his creditor’s life. 

It is expressly provided by Section II of the Married Women’s 
Property Act, 1882, that if any man insures his life for the 
benefit of his wife and /or children, or any woman insures her 
life for the benefit of her husband and /or children, a trust shall 
be created in favour of the objects named in the policy , and moneys 
payable thereunder after death shall not be liable for the debts 
of tho person assured. But if it can be shown that the policy 
was effected and the premiums paid with intent to defraud 
creditors of the insured, they shall be entitled to receive a sum 
equal to the premiums paid, out of the moneys payable under 
the policy. 
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The decision in Cousin* v. Sun Life (1932) adds to the diffi¬ 
culties surrounding certain policies issued under the Act. The 
effect of that decision is that, where a policy is taken out by a 
husband on his own life and expressed to be for the benefit of 
his wife, and the wife dies, he is not entitled to surrender the 
policy and to retain the surrender value. In other words, the 
trust is not ended by the wife’s death, but the policy (and the 
proceeds when paid) belong to the wife’s estate. Everythin#, how¬ 
ever , hinges on the actual wording of the policy. In this particular 
case the two policies concerned declared that they were issued 
for the benefit of Lilian Cousins, the wife of the life assured 
under the provisions of the Married Women’s Property Act, 
1882. Prom the covenant to pay the policy moneys the words, 
“ to the person to whom this assurance is granted or his executors, 
administrators or assigns,” were deleted and no other words 
substituted. By this decision the wife may by her will bequeath 
the policy to whomsoever she wishes, even though the husband 
has paid all the premiums under the contract. 

The assignee of a life policy need not have an insurable 
interest therein. The assignee takes subject to existing charges 
or defects, and, to protect his interest, must give notice of the 
assignment to the insurance company. Tho assignment is 
usually by deed, but equitable interests therein can be created 
by mere deposit of the policy. 

Uberrima Fides. 

Contracts of insurance require the utmost good faith, and 
are termed, therefore, contracts uberrimce fidei . 

It is essential that there should bo no concealment or non¬ 
disclosure of any material fact on the part of the person effecting 
the insurance. If there should be non-disclosure of some material 
fact, i.e., of some fact which might possibly affect the insurer's 
decision as to whether or not he will undertake the liability, or 
as to the rate of premium to be charged, the contract may be 
rescinded, whether the omission was accidental or intentional. 
Moreover, where a proposal form completed by or on behalf of 
the person desiring insurance contains a declaration warranting 
the truth of the information given and is Incorporated in and con¬ 
stitutes the basis of the contract, any inaccuracy thereon renders 
the policy voidable by the insurer, irrespective of whether, apart 
from the form, the inaccuracy could be held to' relate to a 
material fact. Further, if an agent of an insurance company 
completes the forms, he must be regarded as the proposer's agent 
for that purpose, and by signing the form the proposer adopts 
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as his own all the information given thereon. This is so even 
if the proposer has told the agent the truth but the agent has 
not recorded it correctly on the form ^NewshoTme Bros * v. Road 
Transport and General Insurance Co. (1929). Somewhat similar 
was the case of Dunn v. Ocean Accident and Guarantee Cor¬ 
poration, Ltd . (1933). Here the agent filled up the form for the 
proposer and did not disclose material facts of which he well 
knew. It was held that the insurers were not bound. 

The insurer must reveal all material facts which come to his 
knowledge concerning the contract. Thus, in one case, A insured 
a ship with B t not knowing that the ship had already reached 
her destination. B knew of this fact but did not inform A , 
who was, therefore, able to avoid the contract. 

The Marine Insurance Act, 1906, Section 84, provides for the 
return of premiums paid in cases where there has been a total 
failure of consideration with an absence of fraud or illegality, 
and premiums are similarly returnable in other classes of insur¬ 
ance. 

Subrogation. 

Subrogation is the principle under which an insurer who has 
paid the loss under a policy of indemnity is entitled to attach 
to himself all rights and remedies which belong to the insured 
as against a third party in respect of injuries or wrongs covered 
by the policy of insurance. 

Under this important doctrine, an insurer who is compelled 
to pay upon a policy of insurance is entitled to exercise any 
rights or remedies which are available to the insured and which 
may enable him to reduce the loss which he is required to bear. 
Thus, if under a fire policy loss is incurred through the negli¬ 
gence of a third party, the insurers are entitled to recover what¬ 
ever damages may be due or recovered from the party at fault. 
Where the insured himself recovers such damages, the proceeds 
may be claimed by the insurers, and the insured person cannot 
prejudice the rights of subrogation of the insurer by a waiver 
of rights against a third party— Commercial Union Assurance Co. 
V. Lister (1874). 

Goole and Hull Steam Towing Co. v. Ocean 
Marine Insurance Co. (1928). 

A vessel insured for the sum of £4,000 was damaged by 
a collision with another vessel. The repairs to the insured 
vessel cost £5,000, and, as both vessels were equally to blame, 
the owners of the second vessel paid the owners of the 
insured vessel £2,500, i.e., half the cost of the repairs. 
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It was held that the owners of the insured vessel were 
entitled to recover only £1,500 from the insurance com¬ 
pany, as that was the difference between the amount already 
recovered from the owners of the second vessel and the 
£4,000 insured for. 

If the insured is able to reduce his loss by virtue of some 
contractual right, the benefit so obtained can be claimed by the 
insurer. Thus, in the leading case of CasteUam v. Preston (1883), 
the owner of real property contracted to sell it. The seller had 
insured the buildings against fire, but the policy was not assigned 
to the purchaser. After the contract of sale had been made, 
but before the sale was actually completed, the buildings were 
damaged by fire. The insurance company paid the amount of 
the loss to the seller, but when it subsequently discovered that 
the purchaser had paid for the property under the contract of 
sale, without any deduction in respect of the fire, it claimed the 
return of the amount paid in settlement of the claim. This was 
granted ; for, as the seller had been paid by the purchaser, 
he had suffered no loss through the fire. 

But in the case of contracts made after 1925 for the sale or 
exchange of land, Section 47, Law of Property Act, 1925, pro- 
vides that, if money becomes payable, under an insurance policy 
maintained by the vendor, in respect of any damage to or destruc¬ 
tion of the property, such money is to be held by the vendor 
on behalf of the purchaser pending the completion of the con¬ 
tract. This provision is subject to :— 

(а) Any stipulation to the contrary in the contract; 

(б) Any requisite consents of the insurers ; and 

(c) The payment by the purchaser of a proportionate part 
of the premium. 

The doctrine of subrogation does not apply to life assurance 
and personal accident insurance, as contracts of life assurance 
and personal accident insurance are not contracts of indemnity. 

It follows from the nature of a contract of indemnity that the 
insured cannot recover more than the actual amount of his loss 
and must not profit from insurance. An apparent exception 
to this rule exists in the case of “ valued ” policies, under which 
the sum payable in the event of a total loss is agreed upon 
beforehand, but in Lewis v. Rucker (1761) (marine insurance) 
Lord Mansfield stated that “ a valued policy is not to be con¬ 
sidered as a wager policy . . . the only effect of the valuation 
is fixing the prime cost, just as if the parties admitted it at the 
trial, but in every argument and for every other purpose it 
must be taken that the value was fixed in such a manner os 
that the insured meant only to have an indemnity.” 
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UFE ASSURANCE 

A Company proposing to act as assurers in the ease of life 
risks id required to deposit £20,000 with the Paymaster-General 
as a guarantee of stability. If it also wishes to transact industrial 
life assurance, a further £20,000 must be deposited. 

Life assurance is a contract to pay a certain sum of money 
on the happening of a particular event contingent upon the 
duration of human life in consideration of a certain premium, 
which may take the form of either a lump sum or periodical pay¬ 
ments. The usual practice nowadays is to issue what is known 
as a “ world-wide and occupation-free ” form of policy in all 
cases where the life assured follows a non-hazardous occupation 
at the time of submitting the proposal and there is no prospect 
of an extra risk arising from foreign residence or travel. .If, 
however, a company issues a restricted policy prohibiting the 
assured from residing or travelling abroad—particularly in tropical 
and unhealthy climates—or engaging in aviation, whether as 
passenger or pilot, unless notice is given to the company and 
such additional premium as may be required is paid, the restric¬ 
tion usually applies only within the first five years of assurance, 
subject to the life assured having attained a specified age, c.g., 
25 or 30, and provided he has not exceeded the usual free limits 
of residence and has not become engaged in a hazardous occu¬ 
pation. 

Under the Assurance Companies Act, 1909, assurance companies 
are compelled to make an actuarial valuation at least once in every 
five years. Many companies make annual valuations for office 
purposes. If this course is adopted, the probable amount of 
surplus available for distribution to the “ With-profits ” policy¬ 
holders and shareholders (in the case of a proprietary company) 
may be forecast with considerable accuracy. At the actuarial 
valuation, the oompauy allots the profits to be divided amongst 
the participating policy-holders, i.e., those who hold “With- 
profits 99 policies. Policies may be of various classes, e.g., Whole- 
life, where the sum assured is payable at death; or Endowment, 
where the sum assured is paid on the life assured reaching a 
specified age or at his death earlier. Policies may further be 
divided into those “ With Profits ” and those “Without Profits " ; 
that is, the policy-holder may participate in the periodical distri¬ 
butions of profits, or he may not do so. A non-participating 
policy carries a slightly lower premium than a participating policy. 
There are many variations and combinations of the different 
classes of polioy. 

The Life Assurance Act, 1774, commonly known as the 

3B* 
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“ Gambling Act,” was passed to prevent gambling in insurance 
transactions. The effect of the Act is as follows :— 

(1) No insurance may bo effected by a person who has no 

insurable interest. 

(2) It is unlawful to make any policy without inserting the 

names of the persons who are to benefit by it. 

(3) In all cases where the insured has an interest, no greater 

sum can be received than the value of his interest. 

The Act does not extend to bona fide insurances on ships, 
goods or merchandise, but insurances of this type without an 
insurable interest would constitute an infringement of the general 
provisions of the Gaming Act, 1H45. 

A life assurance contract is not a contract of indemnity but 
an agreement to pay a definite sum on the occurrence of the 
event insured against (death, or the attainment of a specified age); 
so that, in this case, the money must be paid eventually even though 
the person receiving it has suffered no loss by the death, provided 
that the assurance was properly effected, i.e. f that the person 
who originally took out the policy had an insurable interest 
at the time when he did so. So that, where a creditor assures his 
debtors life and the debtor afterwards pays the debt, if the 
creditor maintains the agreed premiums, he can receive the 
assurance money on the death of his former debtor. 

Premiums paid under a policy of insurance are recoverable 
where the risk insured against is not incurred, for in such a oase 
there is an entire absence of consideration. Thus, if the insurable 
interest of the insured turns out to be less than was though? 
or the policy is void for some reason other than fraud or ille¬ 
gality, a return of premium can be claimed. But where the 
policy is void from illegality, e.g. f where the insured has no 
insurable interest, no return of premium can be claimed unless :— 

(а) The insured gives notice of intention to abandon the 

policy before the risk has been run; or 

(б) The insurance was obtained by the fraud of the insurer 

Or his agent; or 

(c) The greater blame attaches to the insurer so that the 

parties are not in pari delicto (equally at fault). 

These principles are excellently illustrated by Harsse v. Pearl 
Life Assurance Co, (1904), and Hughes v. Liverpool Victoria 
Friendly Society (1916). In the former case, the company^ agent 
stated to the insured that a proposed insurance on the insured’s 
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mother would be legal. The agent honestly believed that to be 
the case. The policy was taken out and premiums paid. It was 
held that the policy was illegal, and as both the agent and the 
insured acted honestly, they were in pari delicto , and the premiums 
could not be recovered by the insured. In the second case, the 
Society’s agent fraudulently misrepresented that certain policies 
were legal, and acting on the representation the plaintiff paid 
premiums on the policies. The policies were illegal. It was 
held that the plaintiff could recover the premiums. 

Quite apart from any express conditions in the policy protect* 
ing the insurance company, any material fact which comes to the 
knowledge of the proposer before the conclusion of the contract 
must be disclosed to the insurance company. 

Looker v. Law Union and Rock Insurance Co., 

■ Ltd. (1928). 

Tlio defendant company agreed to insure JU’s lifo on 
the terms that no insurance should take place till the first 
premium was paid. Subsequently to this agreement, but 
before payment of the premium, L contracted pneumonia, 
from which he died. The company was not notified that ho 
had contracted pneumonia. 

It was held that L *s executors were not entitled to claim 
on the contract, as, between the date of the contract and the 
payment of the promium, there had been a change in tho 
risk of which the company was unaware. 

If a person who has effected a policy of assurance on his own 
life should commit suicide while sane, or die by the band of jus¬ 
tice, the policy will be void, even though, In the case of suicide 
whilst sane, the policy clearly contemplates that the insurers 
shall be liable. 

Berksford v. Roval Ins. Oo., Ltd. (1938). 

A condition in an insurance policy issued in 1925 provided 
that: u If the lifo assured shall die by his own hand, whether 
sane or insane, within one year from tho commencement of 
the insurance, tho policy shall be void as against any person 
claiming the amount hereby assured or any part thereof.'* 

In 1934 the assured committed sidcide whilst sane. 

It wa,8 held that, although the condition in the policy 
necessarily implied a positive undertaking by the insurance 
company to pay if the assured died by his own hand, sane 
or insane, after the expiry of a year from the commencement 
of the insurance, it was contrary to public policy that a 
person who committed suicide or his personal representa¬ 
tives should benefit by that crime. Therefore, the policy 
money could not be recovered. 

In the case of suicide during insanity, the policy will not be 
affected, unless it expressly provides that it shall be avoided if 
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the assured person commits suicide. An undertaking to pay 
the assurance money in any event is void, as being contrary to 
public policy. (For example, it would be contrary to public 
policy to allow the murderer of a life assured, or any person 
claiming through him, to take the benefit under the policy.) 
But there is nothing to prevent an assurance company from 
making their conditions of payment more stringent. Thus, 
policies may contain conditions vitiating them in the event of 
the insured’s dying in certain ways, e.g., flying, or from suicide 
(even during temporary insanity) within a certain period, com¬ 
monly one year, except to the extent of any bona fide interest 
which may have become vested in another person for valuable 
consideration. 

A contract of life assurance is entered into by the completion 
of a proposal form, which, together with the statements made 
in connection therewith to the medical officer of the company 
(where there is a medical examination), is the basis of the contract. 
It iB important that it should be completed with great care, for, 
as already mentioned, insurance is essentially a contract uberrimm 
fidei. 

The Policies of Assurance Act, 1867, gives the right to assignees 
of policies of life assurance to sue in their own names. An 
assignee, if he is to bring an action in his own name, must possess 
the right in equity to receive, and the right to give an effectual 
discharge for, the policy moneys. He must give written notice 
to the assurance company, who must, if it is accompanied by 
the statutory fee not exceeding 5*., acknowledge its receipt in 
writing. Further, in each life assurance policy the company’s 
principal place, or places, of business at which notices of assign¬ 
ment may be given must be specified. Assignments of policies 
are usually made as a means of raising money. The assignment 
is in effect a mortgage of the benefits of the policy in return for 
a loan on the repayment of which the policy will be reassigned. 
The assignment may be to the assurance company, which will 
advance a certain proportion, e.g., 90 per cent., of the surrender 
value of the policy, or it may be to a banker or to any other 
lender. Sometimes the assignment is made to trustees for the 
purpose of a marriage settlement. 


FIRE INSURANCE 

Companies intending to act as insurers against fire risks 
are required to deposit £20,000 with the Pay mas ter^Ge n er a 1 
as a guarantee of stability. Fire insurance is a contract 
whereby ike insurer undertakes, in consideration of the pay* 
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meat of a premium either in one sum or by annual instalments, 
to indemnify the insured against any loss or damage caused to the 
property insured by fire (or any other perils insured against 
—lightning) during the currency of the policy. The policy 
states a maximum amount above which the insured will not 
be indemnified, but it does not neoessarily follow that he will 
be paid that amount oh the occurrence of a fire. He will be paid 
only a sum within the limit specified and no more than will make 
good the damage suffered. Obviously, it is necessary that the 
insured should have an insurable interest in the subject-matter 
of the policy, otherwise he suffers uo loss. Any existing right or 
interest is sufficient to constitute an insurable interest, so that, 
for instance, a pawnbroker may insure goods pledged with him 
and in his custody, and an insurance company may re-insure the 
property of which it is the insurer. 

Re-insurance between insurance companies is usual where 
the sum at risk is considerable. 

In order to prevent persons from wilfully setting fire to their 
property in order to gain the insurance money, the Eires Preven¬ 
tion (Metropolis) Act, 1774, was passed. This Act provides that 
any person, other than the insured, interested in a house or 
building which has been wholly or partially destroyed by fire 
may compel the insurers to expend the policy moneys in rebuild¬ 
ing the premises. This right may be exercised by owners, lessors, 
tenants from year to year, tenants for life, remaindermen and 
mortgagees of the premises insured. These provisions apply not 
only to the metropolis, but also generally throughout the whole 
of England. There is, however, a proviso that if the parties 
claiming the insured money give, within 60 days after the claim 
is adjusted, a sufficient security to lay out the polioy moneys in 
reinstatement, it will not be incumbent upon the insurers actually 
so to expend them. 

The policy must contain a correct description of the property 
affected in order to entitle the insured to recover and, as in other 
forms of insurance, the utmost good faith is requisite. There are 
usually other requirements, e.g., that the risk shall not be increased 
subsequently to effecting the insurance by using the insured pre¬ 
mises for a different or more hazardous business or purpose. 
It is also, almost invariably, a condition precedent to maintaining 
a claim against the insurance company that the insured must 
forthwith give notice, with particulars, of any loss, that he 
shall not remove any of the goods without the consent of the 
insurers, and that the premiums shall be punctually paid. 
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The policy usually contains what is known as the “ con¬ 
tribution clause , 99 which runs :— 

“If, at the time of any destruction of or damage to any 
property hereby insured, there be any other insurance) effected 
by or on behalf of the insured covering arty of the property 
dostroyed or damaged, the liability of the Company here¬ 
under shall be limited to its rateable proportion of such 
destruction or damage.” 

The " average clause,* 5 which is also common, provides that 
whore the value of the property covered at the time of any Iosb 
exceeds the amount insured, tho insured Bhall be considered as 
being his own insurer for the difference; i.e., the company shall 
be liable for the amount of any loss, total or partial, in the pro¬ 
portion that the sum insured bears to the value of the property 
at risk. The intention of this clause is to prevent the insured 
from benefiting by any under-insurance. ThuB, if A insures for 
£1,000 property worth £3,000, in the event of a loss through 
fire A can claim indemnity only in tho proportion which the 
sum insured bears to the value of the property fiisured. In this 
case, therefore, he would be entitled only to one-third of his loss 
and would be held to have been his own insurer for the difference 
between the sum insured (£1,000) and tho actual value (£3,000). 

An insurance on property prima facie covers only the Joss 
of or damage to the propoity insured, and does not extend to 
consequential damage; so that an insurance on property does 
not cover loss of rent, business profits, wages of workmen rendered 
idle, etc. These matters are now the subject of insurance by 
speoial policies. 

Assignment. 

A policy of fire insurance is assignable if the insurer consents , 
but, on tho sale of property, it is usual for the purchaser to take 
out a new policy. 

Section 47 of the Law of Property Act, 1925, provides that 
where, after the date of any contract for sale or exchange of 
property, money becomes payable under any policy of insurance 
maintained by the vendor in respect of damage to, or destruction 
of, that property, that money shall be held by the vendor on 
behalf of the purchaser. But this section has effect, subject to :— 

(а) Any stipulation to the contrary contained in the contract; 

(б) Any requisite consents of the insurers; and 

(c) The payment by the purchaser of the proportionate part 
of the premium from the date of the contract. 
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Apart from section 47, and provided that the vendor has not 
agreed to hold the policy in trust for him, a purchaser of property 
must complete the purchase, notwithstanding that the property 
has been destroyed by firo, and he has no claim in respect of 
any insurance which the vendor has effected on the property. 

MARINE INSURANCE 

The Marine Insurance Act, 1906 (hereafter referred to ^s 
“ the Act/’), defines a marine insurance as ,f a contract whereby 
the insurer undertakes to indemnify the assured, in manner 
and to the extent thereby agreed, against marine losses, that 
is to say, the losses incident to marine adventure.” The sub¬ 
ject of the insurance may be the ship, freight or cargo, or 
anything appertaining thereto, and the policy may cover a 
definite voyage, in which case it will be a “ Voyage Policy,” 
or may last for a specified time, in which case it will be a ee Time 
Policy.” By Section 2 of the Act, a “ contract of marine insur¬ 
ance may, by its express terms, or by usage of trade, be extended 
so as to protect the insured against losses on inland waters, or 
on any land risk which may be incidental to any sea voyage.” 
A form of policy which may be used is given in ihe First Schedule 
to the Act. The Act also contains rules for the construction 
of all policies whatsoever except those which by their terms 
expressly exclude these rules of construction. 

Insurable Interest. 

It is essential that the insured should have an insurable 
interest, or an expectation of acquiring one ; otherwise, the 
insurance is void. 

By section 5 of the Act, it is enacted that “every person 
has an insurable interest who is interested in a marine adventure.” 
“ A person is interested in a marine adventure where he stands 
in any legal or equitable relation to the adventure or to any 
insurable property at risk therein, in consequence of which he 
may benefit by the safety or due arrival of insurable property, 
or may be prejudiced by its loss, by damage thereto or by the 
detention thereof, or may incur liability in respect thereof.” 

Persons who have an insurable interest include the;— 

(а) Shipowner; . * 

(б) Owner of the goods carried; 

(c) Mortgagee of the ship ; 

(d) Lender of monoy on bottomry or respondentia; 

(e) Insurer of the ship and cargo ; 
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(/) Person to whom freight is payable; 

(p) Master and any member of the crew for hie wages ; 
and 

(A) Person advancing freight, if such freight is not 
repayable in case of loss. 

In each case, the insurable interest is limited to the loss that 
can be sustained. 

The interest must exist at the time when the loss occurs ; it 
need not actually exist at the time when the contract is made, 
provided that the insured has a reasonable expectation that it will 
arise before the loss. If the policy contains the terms, “lost 
or not lost,’* it may be perfectly valid even though the insured 
did not effect the insurance until after the loss, provided that he 
did not know of the loss at the time of effecting the policy. 

Section 4 of the Act declares void any insurances by way 
of gaming or wagering. It provides that a contract of marine 
insurance is deemed to be a gaming or wagering contract:— 

(а) Where the insured has not an insurable interest as dofined by the 

Act, and the contract is entered into with no expectation of 
acquiring such an interest; or 

(б) Where the policy is mode “ interest or no interest,” or “ without 

further proof of interest than the policy itself,” or “without 
benefit of salvage to the insuror,” or subject to any other like 
term ; 

Provided that, where there is no possibility of salvage, a 
policy may be effected without benefit of salvage to the insurer. 

Although the presence in a policy of a P.P.I. (“ Policy is 
Proof of Interest ”) clause or of similar clauses renders the policy 
void, such policies are frequently taken out in particular cases, 
the insured trusting in the honour of the insurer. For this 
reason they are known as “ honour policies.” 

Gambling on loss by maritime perils is a criminal offence 
punishable by fine or imprisonment under the provisions of the 
Marine Insurance (Gambling Policies) Act, 1909. The maximum 
fine is £100, and the maximum term of imprisonment is six 
months. A provision is also made for forfeiture to the Crown 
of all moneys received. 

Warranties. 

There are usually certain express warranties in marine 
policies, such as the date "of sailing and that the ship is “ well ” 
or “ in good safety ” at the time of insuring. In addition to any 
express*warranties, certain warranties are implied. The most 
important are;— 
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(1) In a Voyage Policy, that the* ship shall be seaworthy 

at the time when the voyage or risk commences, and 
shall also be fit to carry goods when these are covered 
by a voyage policy. Further, if the voyage is to be 
done in stages, involving different risks and requirements 
on each separate part of the journey, there is a warranty 
that the ship.will be made seaworthy at the end of 
each stage for the next part of the voyage. A ship is 
deemed to be seaworthy when she is reasonably fit in 
all respects to encounter the ordinary perils of the seas 
on the voyage. 

In a Time Policy, there is no implied warranty of 
seaworthiness at any stage of the adventure; but, 
where, with the privity of the injured, the ship is sent 
to 3ea in an unseaworthy state, the insurer is not liable 
for any loss attributable to unseaworthiness : Section 
39 of the 1906 Act. 

In Thomas v. Tyne, etc., Insurance Association (1917), 
a ship insured under a time policy was unseaworthy in 
two respects. First, her hull was not fit to stand the 
voyage, though the insurer was ignorant of this. 
Secondly, she was under-manned, of which fact the 
insurer was aware. The ship was lost because of the 
^ unfitness of the hull. It was held that the insurer could 
* recover, for he was not privy to the unseaworthiness 
which actually caused the loss. 

(2) That the adventure is a lawful one and will be conducted 

in a lawful manner. 

(3) That the ship shall not deviate without lawful excuse 

from the proper course. Deviation means the departure 
by the ship from the recognized or agreed course of naviga¬ 
tion . The effect of unjustified deviation is to deprive 
the shipowner of the protection afforded by the “ ex¬ 
cepted perils ” clauses of the contract of affreightment, 
so that he is relegated to the position of a common 
carrier for the purpose of determining his liability for 
the safe carriage of the cargo. 

Deviation is justified in the following circumstances 
(Marine Insurance Act, 1906, section 49 (1)') 

(а) Where specially authorized by the policy ; 

(б) Where caused by circumstances beyond the control 

of the master or his employer; 

(c) Whore necessary in order to comply with an 
express or implied warranty; 
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(d) Where reasonably necessary for the safety of the 

ship or subject-matter insured; 

(e) Where made for the purpose of saving human 

life (but not for the mere purpose of saying 
property) ; 

(/) Where reasonably necessary to obtain medical aid 
for any person on board; or 
(g) Where caused by barratry on the part of the 
master or crew, if that is a peril insured against. 

When the cause excusing deviation ceases to operate, 
the ship must resume her course with reasonable dispatch. 

The breach of any of these warranties will absolve the insurer 
from any liability and enable him to avoid the contract; in fact, 
they have the effect of conditions and not of warranties as understood 
in the general law of contract. This applies both to express and 
to implied warranties. 

Representations made in the negotiations prior to the contract 
must be substantially correct; otherwise, the policy will be 
voidable, for, like all other insurance contracts, marine insurance 
contracts are uberrimaz fidei . From this it follows that full dis¬ 
closure must be made of all facts or changes in circumstances 
which materially affect the risk, and if this disclosure is not 
made, the policy will be voidable. 

Marine Policies. 

The Act requires that all contracts of marine insurance shall 
be in the form of a ht Policy,” specifying the following particulars. 

(1) The name of the insured or his agent. 

(2) The subject-matter, and the risk insured against. 

(3) The voyage, or period of time, or both, as the case may be. 

(4) *The sums insured. 

(5) The names of the insurers. 

(6) Signature by or on behalf of the insurers. 

Policies may be of several kinds, the more important being :— 

(1) Voyage Policies , covering the risk during a particular 

voyage only. 

(2) Time Policies , covering the risk for the time' the policy 

remains in force, which ordinarily must not be for more 
than one year. In most time policies a clause is inserted 
to provide against the possibility of the expiration of 
the policy while the vessel is at sea or has otherwise 
not arrived at the end of a voyage. This clause is 
worded so as to extend the period of the cover auto- 
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matically for a further period of thirty days or until the 
veasel’s safe arrival, whichever is the shorter period. It 
is called the “ continuation clause/’ and, when it comes 
into operation, is equivalent to a new policy, requiring 
to be stamped as such. The clause itself, when the 
original policy is stamped, requires a sixpenny agree¬ 
ment stamp as a separate contract to provide cover 
if necessary. A continuation clause is not vitiated by 
the fact that its effect is to extend the time policy 
so that it lasts for more than a year. 

(3) Valued Policies , where the value of the subject-matter 

is fixed beforehand and specified in the policy. This 
statement of value is conclusive in the event of a loss. 

(4) Unvalued Policies , wherein the value of the subject-matter 

insured is not specified, but is left to be subsequently 
ascertained in accordance with the rules laid down in 
the Act. 

(5) Mixed Policies , which are issued both for a specified time 

and for a specified voyage. 

Marine insurances are usually effected through a broker, and 
ho is personally liable to the underwriters or insurance company 
for the premium. The terms of the insurance are prepared by 
the broker, and initialled by the underwriters or insurers for the 
amount eachvproposes tjo underwrite. Such a document is known 
as “ the slip,” and it is from this slip that the formal policy is 
prepared. The slip is evidence as to the terms of the contract, 
but has no legal effect as a contract. 

Lloyd's 8.0. Policy.— The policy is a document in formal 
terms, and usually follows the.wording of the specimen which is 
given in the First Schedule to the Act, and which is a copy of 
Lloyd’s S.G. policy. The following is a reprint. The words in 
italics have been inserted to make the form more intelligible. 

b.G. Be it known that A and/or as Agent as well in Ms own name 

£. as for and in the name and names of all and every other person 

or persons to whom the same doth, may, or shall appertain, 
in part or in all doth make assurance and cause himself and 
them, and every of them, to be insured lost or not lost, at 
and from Liverpool Upon any kind of goods and* merchandises, 
and also upon the body, tackle, apparel, ordnance, munition, 
artillery, boat, and other furniture, of and in the good ship 
or vessel called the Speedy whereof is master under God 
for this present voyage George Smith, or whosoever else shall 
go for master in the said ship, or by whatsoever other name 
or names the said ship, or the master thereof, is or shall be 
named or called; beginning the adventure upon the said 
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goods and merchandises from the loading thereof aboard 
the said ship Speedy , upon the said ship, etc. . . . and so 
shall continue and endure, during her abode there, upon the 
said ship, etc. And further, until the Baid ship with all her 
ordnance, tackle, apparel, etc., and goods and merchandises 
whatsoever shall be arrived at Buenos Aires upon the said 
ship, etc., until she hath moored at anchor twenty-four hours 
in good safety ; and upon the goods and merchandises, until 
the same be there discharged and safely landed. And it shall 
be lawful for the saicl ship, etc., in this voyage to proceed and 
sail to and touch and stay at any ports or places whatsoever 
on the East Coast of South America without prejudice to this 
insurance. The said ship, etc., goods and merchandises, 
etc., for so much as concerns the assured by agreement 
between the assured and assurers in this policy, are and shall be 
valued at £60,000, 

Touching the adventures and perils which we the assurers 
are contented to bear and to take upon us in this voyage : 
they are of the seas, men-of-war, fire, enemies, pirates, rovers, 
thieves, jettisons, letters of mart and countermart, surprisals, 
takings at sea, arrests, restraints, and detainments of all 
kings, princes, and people, of what nation, condition, or quality 
soever, barratry of the master and mariners, and of all other 
perils, losses, and misfortunes, that have or shall come to the 
hurt, detriment, or damage of the said goods and merchandises, 
and ship, otc., or any part thereof. And in case of any loss 
or misfortune, it shall be lawful to the assured, their factors, 
•servants and assigns, to sue, labour, and travel for, in and 
about the defence, safeguards, and recovery of the said goods 
and merchandises, and ship, etc., or any part thereof, without 
prejudice to this insurance ; to the charges whereof we, the 
assurers, will contribute each one according to the rate and 
quantity of his sum herein assured. And it is especially 
declared and agreed that no acts of the insurer or insured in 
recovering, saving, or preserving the property insured shall be 
considered as a waiver, or acceptance of abandonment. And 
it is agreed by us, the insurers, that this writing or policy of 
assurance shall be of as much force and effect as the surest 
writing or policy of assurance heretofore made in Lombard 
Street, or in the Royal Exchange, or elsewhere in London. 
And so we, the assurers, are contented, and do hereby promise 
and bind ourselves, each one for his own part, our heirs, 
executors, and goods to the assured, their executors, adminis¬ 
trators, and assigns, for the true performance of the premises, 
confessing ourselves paid the consideration due unto us for 
this assurance by the assured A, at and after the rate of 
five pounds per cent. 

In Witness whereof we, the assurers, have subscribed our 
names and sums assured in Liverpool, 

N.B, —Corn, fish, salt, fruit, flour, and seed are warranted 
free from average, unless general, or the ship be stranded- 
sugar, tobacco, hemp, flax, hides, aud skins are warranted 
free from average, under five pounds per cent., and all other 
goods, also the ship and freight, are warranted free from 
average, under three pounds per cent, unless general, or 
t^e ship be stranded.' 
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Many phrases appearing in a IJoyd’s S.G. policy have important 
legal results; in the following paragraphs will be found an 
explanation of some of the terms which are used in the specimen 
policy given above. 

“ From” —Where the subject-matter is insured " from ” a 
particular place, the risk does not attach until the ship starts on 
the voyage insured. 

u Lost or not hat.” —Where the loss of the subject-matter 
occurs before the contract is concluded, the risk attaches unless 
at such time the insured was aware of the loss and the insurer 
was not. 

“ At and from Liverpool ”—Where a ship is insured “ at and 
from ” a particular place, and she is there in good safety when 
the contract is concluded, the risk attaches immediately; if she 
is not there at that time, the* risk attaches on arrival in good 
safety. The same rule applies as to cargo. 

“ From the loading thereof ”—This excludes all risks to goods 
prior to loading on the ship ; e.g., goods lost while on a lighter 
would not be covered. (In practice, special clausing is intro¬ 
duced into the policy to cover the lighterage risk.) 

e< Safely Jxmded” —This means landed in the oustomary 
manner and within a reasonable time after arrival at port of dis¬ 
charge ; if not so landed, the risk ceases. 

“ Touch and Stay” —Apart from express permission or 
usage, the ship is not permitted to depart or deviate from the 
course of her voyage. 

“Perils of the seas” refers only to fortuitous accidents or 
casualties of the seas. It does not include the ordinary action 
of the winds and waves. In Sassoon v. Western Insurance 
Company (1912), opium, insured against marine risks, was stored 
in a wooden hulk, which, being rotten, sprang a leak, and the 
opium was damaged. It was held that the damage was not due 
to a sea peril. If a ship is wilfully cast away by the owner, 
the loss is not due to a peril of the seas, and in such a case nothing 
can be recovered as insurance, even by an innocent mortgagee 
of the ship—P, Samuel Co., Ltd . v. Dumas (1924). 

The Inchmaree Clause. —The origin of this clause is due to 
an accident which befell a vessel, The Inchmaree. During the 
continuance of the policy, pumping operations became necessary 
to fill the main boilers. A valve was blocked up improperly 
with the result that the excessive pressure split the air-chamber, 
and damaged the donkey pump. The Court decided that the 
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damage was not caused by a peril of the sea, and tfiat, therefore, 
the insurers were not liable. As a result, The Inchmaree Clause 
is often inserted in the policy. This covers certain losses which 
may be caused by negligence of the master, crew, engineers and 
pilots, or through defect in machinery or hull. 

" Thieves ” means “ violent ” or “ assailing ” thieves, and 
petty theft and pilferage are not included in this term. In 
Fabrique de Produits Chimiques Soc . Anon. v. Large (1923), 
goods were in a warehouse prior to their being loaded, and 
thieves entered by breaking down a door and gates with crow¬ 
bars, and took away the goods. The question was raised whether 
this was a loss by “ thieves ” as covered by the policy. It was 
held that it was, and the Court added : “In a warehouse, 1 
do not think by violence there must be an assault on some person 
or other. 53 

“ Jettison ” is the throwing overboard of cargo or ship’s 
equipment. In the case of cargo improperly carried on deck or 
thrown overboard owing to its inherent defect, the loss is not 
recoverable. Jettison for the common safety is a “ general 
average act”, but the liability of underwriters for losses by 
jettison is direct to the insured, and such losses can be claimed as 
a loss under the policy. The insured does not have to enforce 
contribution from the other interests as a condition precedent to 
his underwriter’s liability. 

“ Fire ” includes lightning and damage caused by attempts to 
extinguish the fire, but not spontaneous combustion through 
inherent vice. If, however, fire spreads from the spontaneous 
source to other property, losses thereby caused to that property 
are covered. 

Arrests , restraints and detainments of kings and princes. —This 
refers to acts such as stoppage of neutral vessels suspected of 
carrying contraband goods, capture in time of war, etc. It 
does not include loss by judicial process, e.g., the enforcement of 
a maritime lien. 

F.C. & S. (Free of capture and seizure). —This excludes from 
the policy loss caused by capture and seizure of the ship and/or 
the goods insured. This clause is addod to the plain form of 
policy. 

Barratry means any fraud or wilful wrongdoing on the part of 
the master or crew, whereby the interests of the owners and/or 
charterers of the ship or goods are injured, e.g., setting fire to 
the ship, etc. An act of criminal recklessness is not barratry, 
unless the intention is to damage the ship thereby. 
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A material alteration in a policy will render it void unless made 
by consent of the parties, but even alterations made by consent 
must conform to the following rules:— 

(а) No alteration is possible after the determination of the risk . 

(б) Time policies may not ordinarily be extended beyond one 

year . 

(c) The amount insured may not be increased . 

" Men-of-War, Enemies —This covers hostile acts of enemies, 
but an alien enemy’s interest cannot be covered by a British 
policy. 

u Pirates, Rovers —These are synonymous terms nowadays, 
and denote “ Ishmaelites ” or marauders who recognize no dag 
or country. Piracy is still in evidence in the China and Japan 
Seas. Mutiny of passengers and riotous attacks from the shore 
are included in the term ,c pirates 7 \ 

11 All other perils ” includes only perils similar in nature to 
the perils specifically mentioned in the policy. 

The “ Sue and Labour Clause ” marked with an asterisk (*).— 
This clause provides that the efforts of the insured and liis 
servants (e.g., the master or the crew of the sliip) to save the ship, 
whether the attempt is successful or not, will not pass unrewarded. 
By this means the insurers hope to induce those in charge 
of the ship to do everything in their power to minimize the loss. 
The clause constitutes a separate contract, and separate claims 
may be made under it. It is not, for example, affected by the 
memorandum (see below). 

The Memorandum. This is the name given to the clause 
at the end of the policy, which excepts entirely or in part, liability 
for the classes of goods specified, which are especially liable to 
particular average loss. In respect of the first class of goods 
referred to, the insurer is not liable for a partial loss unless it is 
a general average loss or the ship has stranded. In respect of 
the second class, the insurer is not liable for partial loss or damage, 
unless the loss be 5 per cent, or more of the value of the goods 
damaged. In respect of the third class, i.e., all other goods and 
the ship and freight, the insurer is not liable for a partial loss, 
etc., unless the amount of the loss, etc., is 3 per cent, at least 
of the value of the tiling lost, or the loss is a general average 
loss or the ship has Btranded. 

Further clauses are often added to the policy, and some of 
the* more important will be briefly noted here:— 
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The “ F.P.A,” Clause was framed owing to the fact that the 
memorandum wa§ found insufficient for its purpose, so that 
special contracts had to be made for special types of cargo in 
order to avoid unduly extending the lists of articles in the 
memorandum. It became usual, therefore, to cover goods “ free of 
particular average ” from sea-water, and the F.P.A. clause, which 
runs as follows, is used for the purpose of modifying the S.G. polioy 
in the necessary manner :— 

“Warranted free from particular average unless the vessel or 
craft be stranded, sunk or burnt, each craft or lighter being deemed 
a separate insurance. Underwriters, notwithstanding this warranty, 
to pay for any loss or damage caused by fire or by collision with any 
other ship or craft, and any special charges for warehouse rent, re¬ 
shipping, or forwarding, for which they would otherwise be liable. 
Also to pay the insured value of any package or packages which 
may be totally lost in loading, transhipment or discharge.’ 1 

This clause is sometimes completed by what is called the 
Suez Canal Clause, which provides:— 

11 Grounding in the Suez Canal . . . not to bo deemed a strand, 
but underwriters to pay any damago or loss which may bo proved 
to have directly resulted therefrom.” 

The object of this clause will be clear when it is pointed out 
that, if it were not inserted, goods that happened to be on board 
any vessel when it stranded would automatically become covered 
in respect of particular average, whether the damage resulted 
directly from the stranding or from any other cause insured against, 
wherever the stranding occurred. The Suez Canal clause, there¬ 
fore, makes an exception to this rule, but at the same time 
concedes compensation for damage directly resulting from a strand 
in the Suez Canal. 

The Janson Clause. Another important point is that, 
under the memorandum as it stands, although a certain percentage 
of damage must have been suffered before any claim can be made 
for particular average, yet, after that percentage has been reached, 
the whole of the loss can be claimed ; i.e., the percentage, or 
margin, is not to be deducted from the amount of damage incurred: 
it is only a test to discover whether or not a claim can be made. 
Sometimes, however, it is desired to throw a proportion of the 
loss on the insured in order to guard against a tendency to negli¬ 
gence. This is done by means of the Janson clause, which makes 
a named percentage of loss a deduction from all claims for parti¬ 
cular average, the underwriters paying the exeess alone. 

The Running Down Clause (R.D.C.). This usually makes 
underwriters liable for three-fourths of any damages that the 
owner of the insured vessel may have to pay to the ownes of 
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another vessel in consequence of Collision, and is called the 
** j R.D.C." The “ J R.D.C.” is to the same effect, except that 
the underwriters cover the whole of any such damages as may 
be awarded. 

The Sister Ship Clause completes the R.D.C. by making 
the underwriters similarly liable to the owner of an insured ship 
which collides with another vessel owned by him, and is necessary 
in that a man cannot pay damages to himself. The olause 
stipulates that the vessels are to be dealt with as if owned by 
separate persons, the damages that would then be payable to be 
assessed by reference' to arbitration. 

Losses. 

There are two kinds of losses 

(1) Total, which may bo either 

(а) Actual Total Loss , where the subject-matter 

has been totally destroyed or has become so 
damaged as to cease 1>o be a thing of the kind 
insured, or where the insured has been irre- 
trievably deprived of it; or 

(б) Constructive Total Loss , where the subject-matter 

iR for any good reason abandoned, on account 
of its actual total loss appearing to be unavoid¬ 
able or because it could not be preserved from 
actual total Joss without an expenditure which 
would exceed its value when the expenditure 
had been incurred. In this case the assured 
must give notice of abandonment to the insurer, 
or the loss will be treated as partial. Where, 
however, such notice cannot possibly benefit 
the insurer, it need not be given. 

(2) Partial, where there is only partial damage to the 

subject-matter. 

The active or “ proximate ” cause of the loss must be one of 
the perils insured against, unless there is an agreement to the 
contrary. It is not possible to lay down any general test of what 
is the proximate cause in all cases, and the circumstances of 
each case must be the ultimate guide. 

Le Qitelleo et Fils v. Thomson (1916). 

A vessel was insured against war risks, and if went on 
the recks near a place where a lighthouse had been extin¬ 
guished owing to war conditions. The master said that he 
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could have saved the ship, had the light not been out, but 
there was no evidence that he could have seen the light if 
it had been there. 

It was hdd that the extinction of the light was too remote 
a cause of the loss of the vessel. 

On the occurrence of a loss, notice must be given to the 
underwriter as soon as possible; but, in the event of a partial 
loss, no claim can be made until the extent of the loss has been 
ascertained* On an actual total loss, the underwriters are liable 
on a valued policy for the full amount mentioned in the policy, 
and on an unvalued policy to whatever is the insurable value 
of the subject-matter. In both cases, however, the underwriter’s 
liability is limited to the sum insured if this is less than the agreed 
or insurable value. In the case of a constructive total loss, the 
underwriters are not usually liable for these amounts unless 
notice of abandonment has been given within a reasonable 
time. On a partial loss, as a rule, the underwriters are not liable 
to the full cost of repair in the case of damage to a ship. The 
shipowner is getting benefit by having his ship, presumably 
partly worn by wear and tear, repaired with new material, 
and recognized deductions are made, on this account, from repair¬ 
ing costs, in order to bring the underwriters’ liability as close 
as possible to what will just indemnify the shipowner. Partial 
loss to the cargo is adjusted by certain recognized rules based on 
the change in value of the goods owing to the damage. These 
adjustments are usually settled by average adjusters. 

Notice of Abandonment. 

Where the ship has been abandoned, notice thereof must be 
given to the underwriters, either orally or in writing. But 
in whatever form it may be given, such notice must be certain, 
unconditional, must relate to the whole thing, and must be given 
with reasonable diligence after the receipt of reliable information 
of the loss. Where the information is of a doubtful character, 
the insured is entitled to a reasonable time to make inquiry. 
The effect of such notice is that the underwriters are able to. 
take over, if they so desire, the insured’s interest in whatever 
may remain of the subject-matter insured, including all pro¬ 
prietary rights incidental thereto. 

Average. 

The matter of Average is considered in Chapter 4, on Slapping, 
but it may be mentioned here that the following abbrevia¬ 
tions relating to average are used in connection with marine 
insurance 
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JF.Q.A. means Foreign General Average, and implies that, 
if goods become liable to general average, the rules to be applied 
will be those of the port of destination or refuge, i,e M the law 
of the plaoe where the adjustment is made. F.P.A. means Free 
from Particular Average ; that is to say, the insured can recover 
only where the loss is total or is due to a general average sacri¬ 
fice. The claims under the Sue and Labour clause are not affected 
by this stipulation. 

In order to bring into line the laws and customs of various 
countries in relation to the important question of average adjust¬ 
ment, congresses were held at Glasgow, London, York, Bremen, 
Antwerp and Liverpool, and at the latter place the York-Antwerp 
Rules were compiled in 1890, These rules were revised at the 
Stockholm Conference in 1924 and are now known as the York- 
Antwerp Buies, 1924. 

Double Insurance. 

If any person insures property under two policies, he cannot 
recover more than the actual amount of his loss. Ho may, how¬ 
ever, claim payment from the insurers in such order as he may 
think fit. In the case of a valued policy the insured must, in his 
claim, give credit, as against the valuation, for any sum received 
under any other policy. If it is an unvalued policy, he must give 
credit, as against the full insurable value, for any sum received 
under any other policy. If the insured, recovers any sum in 
excess of his indemnity, the insurers may recover the excess 
according to their rights of contribution inter se. 

The rules as to double insurance apply only where there are 
two or more insurances upon the same subject-matter in respect 
of the same insurable interest. 

Under - Insurance. 

The insured is under-insured in the case of a valued policy, 
where the insurance has been effected for an amount less than 
the valuation agreed upon, or, in the case of an unvalued policy, 
where the insurance has been effected for an amount less than 
the insurable value of the property. In such cases, the insured 
is deemed to be his own insurer in respect of the amount by 
which ho is under-insured. The insurer is then in the same 
position as if another insurer had subscribed that amount. That 
is to say, he pays the same proportion of all losses (calculated 
according to the provisions of the Act in regard to the measure 
of the indemnity) as the amount of the policy bears to the insured 
or insurable value, as the case may be, 
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Reinsurance. 

Whore an insurer has already undertaken a risk, he may 
himself insure with another office in order to lighten his own risk. 
This is known as re-insuranoe. Certain companies exist which 
specialize in re-insurance. A contract of re-insurance must be 
in the form of a policy, and if it is not duly stamped it will be 
void— Be National Benefit Assurance Co., Ltd . (1929). Whero the 
original insurers settle the insured’s claim, and then claim 
indemnity from the re-insurers, the rate of exchange (where the 
parties are in different countries) is that prevailing at the date 
of the settlement. 

Return of Premium. 

Sections 83 and 84 of the Act, set out the cases in which the 
premium will be returnable. These are briefly as follow: — 

(1) Where there is a stipulation in the policy for its return 

on the happening of a certain event, and the event 
happens ; 

(2) Where the consideration totally fails and the insured has 

been guilty of no fraud or illegality ; 

- (3) Whore the consideration is apportionable and there is a 
total failure of any apportionable part of the considera¬ 
tion, a proportionate part of the premium is returnable ; 
and in particular, the premium or a proportionate part 
thereof is returnable :— 

(а) Where the policy is void, or is avoided by the 

insurer as from the commencement of the risk 
and the insured has been guilty of no fraud or 
illegality ; 

(б) Where the subject-matter insured, or part there¬ 

of, has never been imperilled; 

(c) Where (except in wagering policies) the insured 

has no insurable interest throughout the cur¬ 
rency of the risk ; 

(d) Where the insured has over-insured under an 

unvalued policy ; 

(e) Where the insured has over-insured by double 

insurance, in which case a proportionate part 
of each premium is returnable ; but no premium 
is returnable on the earlier of two policies if at 
any time it has borne the entire risk, or on any 
policy in respect of which a claim for the full 
sum insured has been paid. Similarly, no pre¬ 
mium is returnable when the double insurance 
is effected knowingly by the insured. 
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Assignment. 

A policy of marine insurance may be assigned unless this is 
prohibited by the policy. The assignee takes the policy subject 
to all equities against his assignor. The assignment is by indorse¬ 
ment, or, if the policy is indorsed in blank, by delivery. A policy 
may be assigned before or after loss, and the assignee can sue 
in his own name. Where, however, the insured has parted with 
or lost his interest in the subject-matter insured and has not, 
before or at the time of so doing, expressly or impliedly agreed 
to assign the policy, any subsequent assignment of the policy 
is inoperative. 

PERSONAL ACCIDENT INSURANCE 

In accident insurance the insurer is not subrogated to the 
rights of the insured, for accident insurance is not, strictly speak¬ 
ing, a contract of indemnity ; it is, rather, an undertaking to 
pay an agreed sum on the happening of a specified event, viz., 
death or certain forms of injury from accident. A person who 
has been injured in an accident may, therefore, both draw the 
insurance money from the insurance company and claim damages 
in respect of the injury from the negligent party -Bradburn v. 
G.W.R. (1875). Further, a payment made by an insurer under 
a jiersonal accident policy in respect of the death of the insured 
person must not be taken into consideration so as to reduce the 
damages payable by a third party whose negligence has caused 
the death—Fatal Accidents (Damages) Act, 1908. 

No definite rules can be laid down as to accident insurance 
policies, for they differ so widely, but, as in the case of other 
insurance, good faith is required. An insurance policy that 
purports to indemnify a person against his legal liability for 
accidents to others is not an accident policy within the meaning 
of the Assurance Companies Act, 1909: to be an accident policy 
in the statutory sense, it must be a personal contract to benefit 
him who meets with the accident insured against. 

Accident policies are similar to marine policies in that they 
may be divided into time and voyage policies. Policies limited 
to accidents occurring within a certain area are also met with. 


OTHER FORMS OF INSURANCE 

As already stated, it is possible to insure against almost any 
class of risk, and many “ freak ” policies are issued from time 
to time. The more usual forms of insurance, other than those 
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^already considered, are against Burglary, Housebreaking and 
Larceny, Disease and Sickness, Loss of Profits, etc. There are 
also insurances of Motor Cars and Plate Glass; the fidelity of 
employees by what arc known as Fidelity Guarantees ; against 
any liability to third parties ; and against Employers’ Liability 
to workmen under various statutes, including the Workmen’s 
Compensation Acts, and at Common Law, The compulsory 
National Insurance for certain classes of workers in respect of 
Health and Unemployment is also to be mentioned. The princi¬ 
ples are the same in all forms of insurance, although in some 
details they may differ slightly. 

The practice of motorists insuring against liabilities which 
they may incur in respect of injuries done to the persons or 
property of third parties has raised the important question 
of whether a policy may be void as being contrary to public 
policy. Thus, in James v. British General Insurance CoLtd. 
(1927), a motorist who killed one man and injured another while 
intoxicated was convicted of manslaughter. He claimed under 
his policy the costs of his defence on the criminal charge and the 
damages awarded against him in favour of the man whom he 
had injured. The insurers contended that a contract to in¬ 
demnify a man againBt the consequence of his criminal negligence 
was void as being contrary to public policy, but the Court held 
that, where the criminal act is due solely to negligence as distinct 
from deliberate intent (manslaughter is a crime of negligence), 
damages awarded in a civil action resulting therefrom are recover¬ 
able. 

The Road Traffic Acts, 1930-1934, make it an offence for 
persons to use, or permit the use of, motor vehicles unless there 
is, in the absence of other agreed security, an insurance in force 
in relation to the use of the vehicle against liability to meet 
third party (death or injury) claims. Insurers transacting motor 
vehicle insurance must deposit £15,000 with the Paymaster- 
General. 

The insurance must be effected with an authorized insurer and 
must cover all liability other than:— 

(i) Liability arising out of and in the course of the employ¬ 

ment of a person employed by the insurer; 

(ii) ’ Liability to passengers (other than those carried for 

payment or by reason of a contract of employment) 
carried in the insured vehicle; or 

(iii) Any contractual liability. 

The insurer must issue a “ certificate of insurance ”, which 
must be produced by the driver of the motor oar when required. 
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The Road Traffic Act, 1934, s. 10, provides that, if, after the 
issue of a certificate, judgment is given against the insured person 
in respect of a liability covered by the Act of 1930, the insurer 
must satisfy the judgment, notwithstanding that the insurer may 
be entitled to avoid the policy or has already done so. It is 
essential, however, that notice of the proceedings should be given 
to the insurer within seven days of the commencement thereof. 

The insurer may avoid this special liability under the Act of 
1934 in certain cases ; in particular, the policy may be avoided 
on the ground of non-disclosure or misrepresentation, provided 
that a declaration to that effect is obtained from the Court 
within three months of the commencement of the proceedings 
in which the judgment was given. 

When the insurer is made liable to a third person under 8. 10, 
an indemnity can be demanded from the insured person. 

Section 12 of the Act of 1934 further prevents an insurer 
from limiting his liability under a policy by reference to, inter 
alia , the condition of the vehicle or the driver, the number of 
passengers or the goods carried in the vehicle. 

In Monk v. Warbey (1934), the plaintiff was injured by a 
motor-car driven by a person other than the defendant. The 
defendant’s policy permitted driving only by himself, and it 
was held that he was liable in damages to the plaintiff because 
he had committed a breach of the Road Traffic Acts by allowing 
his vehicle to be used without a proper insurance. 

Where a person insured against third-party risks incurs 
liability by the happening of the risk insured against, the party 
injured will be entitled to the rights of the insured under the 
policy if the insured is, or becomes, insolvent—Third Parties 
(Rights Against Insurers) Act, 1930. (h). He is, however, bound 

by all the policy terms and conditions, and cannot proceed 
Against the insurers in open Court if the policy contains a clause 
providing for the settlement of disputes by arbitration— Fresh - 
water v. Western Australian Insurance Co., bid. (1932). 


(A) See post , p. 218. 
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Nature and Formation of the Contract. 

The contract of suretyship or guarantee is an engagement 
to be answerable either for the payment of the debt or for the 
default or miscarriage of another person. A guarantee may be 
given for the carrying out of almost any act, and does not 
apply exclusively to mercantile matters. The more usual forms, 
however, are those connected with commercial transactions, 
such as a guarantee given by one person to secure another person’s 
overdraft at a bank, or a running account for goods supplied, or 
the fidelity of an employee. The other person must be under 
a legal obligation to pay the debt or to perform the act, and the 
undertaking of the surety or guarantor is only collateral. 

Unless there is a primary legal obligation there can be no 
enforceable guarantee. In the case, for example, of an infant 
who has obtained goods that are not necessary to him, no guaran¬ 
tee can be given for his promise to pay. The infant cannot 
be liable on such an undertaking and cannot, therefore, default. 

The question whether or not a contract is one of guarantee 
is important in view of Section 4 of the Statute of Frauds (t) 
This enacts that no action shall be brought to charge a person 
upon any special promise to answer for the debt, default or 
miscarriage of another person, unless the agreement upon which 
such action is brought, or some sufficient memorandum or note 
thereof, is in writing signed by the party to be charged there¬ 
with or his agent. In other words, a guarantee is one of those 
contracts which are unenforceable unless evidenced by writing, 
an oral guarantee cannot bo sued upon. What is a sufficient 
memorandum to satisfy the statute has already been considered, 
but it should be noted that, by the Mercantile Law Amendment 
Act, 1856, a guarantee is valid without the consideration appear- 

(t) See ante, Vol. I, Chap. 1. 
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ing on its face, although, of course, the consideration must exist 
unless the written instrument is under seal, and the memorandum 
must he complete in every other respect. 

There must be a Principal Debtor. 

It weis decided, in the leading case of Birkmyr v. Darnell (1704), 
that a promise to answer for the debt, default or miscarriage of 
another, for which that other person remains liable , is within the 
statute and must, therefore, be in writing ; but, if that other 
person does not remain primarily liable, it is not a guarantee, 
and need not be in writing. If the words impliedly mean that 
the promisor shoulders the responsibility himself, writing is not 
necessary. In Mountstephen v. Lake man (1874), the defendant 
told the plaintiff to do certain work for a local authority, and 
added, fl I will see that you are paid.” The Court held that 
these words were evidence to sustain a personal claim against 
the defendant, and did not constitute a promise to pay the debt 
of another. The question is one of the construction of the facts 
of the case. There is no contract of guarantee unless it is intended 
that the person guaranteed shall first apply to a principal debtor, 
before he seeks recourse against the guarantor. 

If A and B go into a shop and A says to the shopkeeper, 
“Supply B with a hat, and if he does not pay for it, I will,” 
on the assumption that the shopkeeper is treating B as the 
customer and extending credit to him, B remains liable to pay, 
and A’s promise is collateral to B’s liability ; the agreement is, 
therefore, within the statute, If, however, A says, “ Supply 
a hat to B , and I will bo answerable,” B is not necessarily liable 
to pay, for A may mean that ho is the customer and the shop¬ 
keeper may treat him as such, in which case B would never 
be under any obligation to the shopkeeper, and A > s liability is 
under a simple contract for the sale of an article to himself. 
Sometimes this typo of case is spoken of (perhaps not quite 
accurately) as a contract of indemnity, as distinguished from a 
contract of guarantee. The contract will not, therefore, be a 
guarantee unless there is a debt duo or to become due to the 
promisee from a third person. 

Thus, in Guild v. Conrad (1894), A orally promised B that if 
B would accept certain bills of exchange for a firm in which A 9 s 
son was a partner, he [A ) would provide B with funds to meet the 
bills, and it was held that A 3 8 promise was one of indemnity and 
was not a promise to answer for the debt or default of another; 
and that it did not, therefore, need to bo evidenced by writing, 
as Section 4 of the Statute of Frauds did not apply. 
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If the promisor bas an interest in the transaction in addition 
to the liability undertaken by the promise, the contract is not 
within the statute. In Sutton Co . v. Cray (1894), the plaintiffs, 
a firm of stockbrokers, agreed orally with the defendant, that 
the defendant should introduce clients to the plaintiffs, and that 
the defendant should take half the commission and bear half 
the losses in connection with transactions by those clients. It 
was held that the undertaking to reimburse the plaintiffs half 
the losses was part of the contract of service and was not within 
the statute as a guarantee. On this general principle, a del credere 
agency is not required to be evidenced by writing, and a promise 
by a person to pay off an incumbrance on his own property, 
which another is liable to pay, is not within the statute. 

In Harburg Indiarubber Comb Co. v. Martin (1902), C 9 who was 
a director and shareholder in a company, orally promised certain 
judgment creditors that he would indorse bills for the amount 
of the debt due by the company if they would refrain from issu¬ 
ing execution against the company. It was held that the promise 
was not of indemnity, but a promise to answer for the debt 
of another, i.e., a guarantee, within Section 4 of the Statute 
of Frauds, and the fact that C had an interest as shareholder in 
freeing the goods from threatened execution, he having no legal 
interest in or charge upon the goods, did not take the case outside 
the section; therefore, as the promise was not evidenced by 
writing, the plaintiff could not recover. 

In every contract of guarantee, there must be three parties, 
i.e., the creditor, the principal debtor and the surety. The 
oontract of guarantee necessarily involves the existence of two 
contracts, i.e., the contract between the principal debtor and 
the creditor, and the contract between the surety and the creditor. 
In addition there is an implied contract that the principal debtor 
will indemnify the surety if the latter has to pay on his behalf. 
On the other hand, a contract of indemnity needs only two 
parties, the promisor and the promisee. 

Offer and acceptance is necessary in the case of a guarantee 
as in other branches of the law of contract. A guarantee is not 
binding on the guarantor unless his offer to become surety has 
been accepted by the person to whom it was offered. On the 
other hand, if the other party requested the guarantor to become 
surely, them the surety’s letter acoeding to the request is sufficient 
to complete the contract. 

Stamp duty on a guarantee is 6d v as in the case of other 
agreements under hand, and the document must be stamped 
within fourteen days. 



su Mflrmtp Aim guarantee idi 

THE SURETY 

Liabilities. 

The contract itself usually determines the extent and the 
nature of the liability undertaken by the surety and his respon¬ 
sibility to the creditor. The liability may be to pay money, 
to deliver up securities, or to perform certain specified acts. If 
the duty is to pay in cash, the sum may or may not be liqui¬ 
dated. The amount must either be agreed or ascertainable. 
If the debtor is liable to pay interest after the date on 
which the payment becomes due, then the surety also is liable 
to pay suoh interest. The liability of the surety in other 
respects, too, will depend upon the contract he has entered 
into; and this contract will, as a rule, specify the conditions 
under which he may be sued on default of the principal debtor. 

In the absence of any other agreement, the creditor may Bue 
the surety immediately default is made by the principal debtor, 
without taking any action against the principal debtor and with¬ 
out any prior notice to, or demand upon, the surety. Further, 
if the surety has guaranteed to be liable jointly with others, 
he can, in the absenoe of any provision to the contrary, be sued 
for the whole amount undertaken to bo paid by the joint guar¬ 
antors. He can proceed against his co-sureties for what it may 
be worth, but he must first pay the principal debt himself. 

A judgment against the principal debtor is not judgment 
against the surety; it is not evidence against him, and he is 
not bound by any admissions made by the debtor. Entirely 
fresh proceedings must be instituted against the surety, who is 
permitted to raise any defence he may think fit, even though such 
defence was not raised at the hearing of the action against the 
principal debtor. 

A surety who pays a debt is entitled to have assigned to him 
every judgment or other security held by the creditor in respect 
of suoh debt, notwithstanding that such judgment or security 
shall or shall not have been discharged or satisfied by payment. 
In other words, a surety who pays the debt is entitled to “ stand 
in the shoes ” of the oreditor whose debt he has discharged. 

Continuing Guarantee .—It is important to determine whether 
a guarantee is in respect of a single transaction only or whether 
it is in respect of a series of past and future transactions and is 
to remain in force until determined by notice or in maimer agreed 
upon* The latter is termed a “ continuing guarantee,” and, sub¬ 
ject to the terms of the contract, can be revoked at any time. 
Where a surety guarantees a person’s conduct for a definite period, 
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e,g„ that X will be of good behaviour while attending a certain 
college, the contract ceases to be revocable as soon as X enters 
the college, and remains in force during the period of X’s attend¬ 
ance at the college. Such a guarantee is in respect of a single 
transaction in spite of the duration of time. Where, however, 
the surety guarantees a banking account, into which and from 
which moneys will be paid and withdrawn, the guarantee is a 
continuing one and may be revoked at any time by notice. 

In many cases it is by no means easy to determine whether 
a guarantee is continuing or non-continuing, but the true test 
is the nature of the consideration. If this is entire and the 
creditor cannot be called upon to do more than he has already 
done, the guarantee is non-continuing. But if the consideration 
is supplied piecemeal, the guarantee is continuing. Thus, if A 
gives credit to B , and subsequently C guarantees B ’s debt up 
to a certain amount, the contract is non-continuing, for the con¬ 
sideration is tlie credit which has already been given to B. But 
if C agrees to guarantee whatever sum may bo due from B to 
A in respect of future transactions, this will be a continuing 
guarantee —Wood v. Priestner (1867). 

In Lloyd's v. Harper (1880), Lush, L. J., said : “ Guarantees 
may be divided into two classes— the one in which the considera¬ 
tion is entire, and the other in which the consideration is frag¬ 
mentary, supplied from time to time and, therefore, divisible.” 

Rights. 

If there is fraudulent concealment or wilful misrepresentation 
of material facts, the surety is not bound by the contract; and 
although Seaton v. Burnand (1900) decides that there is no duty 
to make full disclosure, as in the class of contracts uberrima 
fidei , yet the surety must not be misled in any way. It was held, 
in the case of National Provincial Barth of England v. Olanusk 
(1913), that it is not the duty of a banker to disclose the over¬ 
drawn state of a customer’s account to his guarantor, inasmuch 
as the latter is not entitled to assume that the customer has not 
been in the habit of overdrawing. The creditor must not con¬ 
ceal any fact which, in the circumstances, the surety would 
expect not to exist, and which would justify the surety in refusing 
to enter into the contract or, in the case of a continuing guarantee, 
in repudiating it. 


Phillips v. Foxall (1872). 

Foxall guaranteed the honesty of a servant employed by 
Phillips. The servant was guilty of dishonesty in' the course 
of his service, but Phillips forgave him, continued to employ 
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him and did not inform the defendant of what had occurred. 
Subsequently, the servant committed furthor acts of dis¬ 
honesty and Phillips required Foxall, as guarantor, to make 
good the loss. 

It was held that Phillips should have informed Foxall of 
the first occasion when the servant was dishonest, and his 
concealment of this released Foxall from all liability for 
subsequent loss. (Note that, if Foxall had been informed 
of the dishonest acts of the servant, ho would have been 
entitled to withdraw his guarantees during his further 
employment.) 

London General Omnibits Co. v. Holloway ( 1912 ) 

In 1903, L entered the servieo of the company, but the 
usual fidelity bond was overlooked. L misappropriated 
certain money belonging to the company. In 1905, the 
defendant signed a fidelity bond in ignorance of Uh dis¬ 
honesty, which was not disclosed to him by the company. 

The company was not guilty of any fraud. Later, L mis¬ 
appropriated further money and it was sought to make the 
defendant liable on his guarantee. 

It was hcUI that ho could repudiate the contract. 

The liability of the surety must be strictly proved, and the 
mere fact that the principal debtor has become liable is not in 
itself sufficient to establish the surety’s liabihty. He may bo 
freed from all liabihty by the negligence of the creditor, or by 
any alteration in the terms of the guarantee or of the original 
contract with the principal debtor without his consent. When 
called upon to pay, he may exercise any right of set-off that he 
may have. Where a surety has discharged his liabihty under the 
guarantee, his rights are as follow :— 

Against the Debtor, The surety can claim from the debtor 
any money which he lias had to pay under his guarantee, 
with interest thereon. If he has not yet paid any money, 
and the debt is already due, he may call upon the debtor to 
pay. If the debtor does not pay, the guarantor will, of 
course, still be hable. Costs necessarily and reasonably 
inourred by the surety in resisting the creditor’s claim may 
also be recovered, but the surety must, in his action against 
the principal debtor to enforce repayment of the principal 
debt and costs, prove that any defence raised by him in the 
action brought by the creditor against him was reasonable. 

Against the Creditor . On paying the debt of the principal 
debtor the doctrine of subrogation takes effect, and the surety 
is entitled, under the provisions of the Mercantile Law 
Amendment Act, 1856 (already referred to), to have assigned 
to him, or to a trustee for him, every judgment or other security 
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held by the creditor. He is entitled to stand in the place 
of the creditor, and, if necessary, to use the name df the 
creditor in any proceedings. But if he is a co-surety, although 
he may exercise his rights against the debtor or co-sureties 
equally, he cannot compel his co-sureties to pay more than 
the proportion which, as between themselves, they are justly 
liable to pay. 

If the creditor has any rights of priority over other 
creditors, such rights vest in the surety. For example, it 
was held, in In re Lord Churchill (1888), that a surety who hod 
paid a debt due to the Crown was entitled to the same priority 
over the other creditors of the principal debtor as the Crown 
had when the debt was paid. In In re M’Myn / Lightbown 
v. M'Myn (1886), it was held that the same doctrine applied 
in favour of a surety who had paid a judgment debt. It 
should be remembered, however, that the only priorities in 
debts nowadays, are those conferred by the bankruptcy laws. 
To-day, a judgment debt has no priority over an ordinary 
debt and a debt owed to the Crown is only preferred if it is 
in respect of income tax. [See Chapter 10.] 

Against Go-sureties. If the surety has paid the whole 
amount under the guarantee, he is entitled to contribution 
from his co-sureties. All sureties must contribute equally, 
if bound for equal amounts, whether by the same or different 
instruments. If they are not liable for equal amounts, each 
one must contribute the amount for which he is liable. 
A surety, if he has paid the whole of the principal debt or 
so much of it that it is clear that he has paid more than 
his share, is entitled to sue his co-surety or co-sureties for 
contribution— In re Snowdon , fix parte Snowdon (1881), He 
has this right to contribution whether or not he was aware, 
when he became a surety, that the co-sureties existed. 
It was held, in Steel v. Dixon (1881), that all of several 
oo-sureties were entitled to participate in the benefit of an 
indemnity or any security taken from the principal debtor by 
one or more of them. Fey, J., in the case quoted, said, 
“ He (the surety) is bound to bring into hotchpot every 
benefit which he has received in respect of his surety¬ 
ship.” 

Discharge. 

The circumstances in which any contract is discharged have 
already been discussed in Volume I, to which reference should 
be made. 
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Izi addition, the following acts, in the absence of special 
agreement, operate as a discharge of the surety, these rules 
being the result of a variety of legal decisions to most of which 
it is unnecessary to refer in detail:— 

Innocent non-disclosure of a material fact For example, 
A enters into a bond with B (the employer of 0 ) guaranteeing 
the probity of C. B is aware that 0 has been convicted of 
theft, whilst A is ignorant of this. B does not disclose his 
knowledge to A, who is, therefore, discharged from his bond. 
It was held, in The London General Omnibus Company v. 
Holloway (1912), that the fact that non-disclosure was unin¬ 
tentional, or was not fraudulent, is immaterial; the bare 
fact of non-disclosure is sufficient. Further, if the obligation 
on the surety is a continuing one, so is the obligation of 
disclosure to the surety on the part of employer or creditor. 
This rule applies, however, only where the nature of the 
transaction implies an obligation of disclosure, for a contract 
of guarantee is not in general a contract ubcrrimce fidei. 

Fraud or misrepresentation in inducing the surety to 
agree to undertake the liability. Such fraud or misrepre¬ 
sentation must be of material facts, but need not neces¬ 
sarily be intended to benefit the person guilty of the fraud. 

Non-execution of guarantee , i.c., if an intended co-surety 
does not execute the guarantee. The reason for this is that 
a larger liability would be imposed on the guarantor who 
has actually signed. 

Failure of the consideration , i.c., where the obligation is 
never incurred by the proposed debtor. 

Death of the surety does not act automatically as revo¬ 
cation of a continuing guarantee ; but, if notice of the surety’s 
decease be given to the holder of the guarantee, the surety’s 
estate will not be liable for any future advances. If, however, 
the consideration has been given once for all, as, for example, 
in the case of a non-continuing guarantee, death does not 
release the surety’s estate from future liability. On a 
joint and several continuing guarantee the co-sureties are 
not released by the death of one surety. 

Release of me Surety. If the creditor unconditionally 
releases one of a number of joint or joint and several debtors, 
the other sureties are absolutely released. If the creditor 
releases one of a number of debtors who are severally liable, 
the other sureties are released only in proportion, 
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Smith v. Wood (1929). 

Several joint sureties deposited with the creditor the 
title deeds to their respective properties, giving him at the 
same time a memorandum of charge. One of the sureties 
later prevailed upon the creditor to let her have her deeds 
back, so that she could raise money on her property by 
means of a mortgage. 

It waa held that the act of the principal creditor amounted 
to a release of one surety without tho consent of the others, 
and that, therefore, tho others were discharged. 

A mere covenant not to sue one surety will not discharge 
tho others —Price v. Barker (1855). As stated, where tho 
Lability is joint and several and one surety is released, tho 
co-surety is also released, but if the document carrying out 
the transaction reserves all rights against the others, it is 
construed not as a discharge but as a covenant not to sue, and 
the co-sureties are not released —Hallel v. Taylor (1921). 

The absolute discharge of the principal debtor's contract 
discharges the surety. If, therefore, the creditor gives the 
debtor an absolute release, the surety is discharged. Simi¬ 
larly, whore a creditor takes part in a voluntary composition 
made by the debtor, the surety is discharged, unless the 
creditor reserves his rights against the surety in the deed 
of composition. Under the Bankruptcy Act, 1914, however, 
a surety will not bo released by reason of a bankrupt debtor’s 
discharge from bankruptcy, or by a composition in bank¬ 
ruptcy. Any matter which would have the effect of diminish¬ 
ing the debtor’s obligations to the creditor will operate in 
favour of the surety. He is discharged also to the extent 
of any security lost or forgone by the creditor, as, for example, 
where a creditor having taken a bill of sale, failed to register 
it, and so lost the benefit of it. 

Delay . The Limitation Act, 1939 applies, and, therefore, 
the surety is discharged if for more than six years nothing 
has been done by the debtor or surety to keep the creditor’s 
right of action alive. A surety who pays a statute-barred 
debt cannot recover from the principal debtor— Re Morris ; 
Coney8 v. Morris (1922). 

Any material alteration in the terms of the contract between 
the creditor and the debtor without the consent of the surety . 
Tho law on this is very clearly expounded in the judgment 
in the case of Holme v. Brunskill (1878), in which it was hold 
that:— 

(a) If the contract guaranteed be varied by an agreement 
between the principals, the surety should be con- 
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suited, and if he is not so consulted, or, if consulted, 
does not agree to the alteration, he is discharged. 

(i b ) If, however, the alteration is manifestly unimportant, 
or such that it obviously cannot possibly be any¬ 
thing but beneficial to the surety, ho may not he dis¬ 
charged ; but if it is not self-evident that the alter¬ 
ation is of this nature, the Court will not, in an action 
against the surety, allow the effect of the alteration, 
or the question whether the surety is or is not 
discharged, to bo decided by a jury; the surety 
himself is the sole judge as to whether or not he 
will consent to remain liable notwithstanding the 
alteration. In Rees v. Berrington (1795), Lord 
Loughborough said: “It is the clearest and most 
evident equity not to carry on any transaction with¬ 
out the knowledge of the surety. You cannot keep 
the surety bound and transact his affairs without 
consulting him.” 

It is usual, in practice, to insert a provision in a contract 
of guarantee that it shall not be avoided by any variation of 
the contract between debtor and creditor. 

Alteration of the instrument of guarantee by an intended 
co-surety. 

Ellesmere Brewery Co. v. Cooper (1896). 

Four persons executed a joint and several contract of 
guarantee, whereby tlio liability of two of the sureties was 
limited to £25 each, and of the other two to £50 ouch. The 
fourth surety, who was the lost to execute it, added to his 
signature the words “ £25 only ” and handed the instru¬ 
ment to the creditor, who made no objection. The prin¬ 
cipal debtor defaulted, and it was held, in an action upon the 
guarantee, that the terms of the contract had been materially 
altered, and that the first three sureties were therefore 
discharged from any liability thoreunder on the ground 
that it affected the sureties 4 rights to contribution among 
themselves ; ‘and it was also held that the fourth surety was 
discharged, because the discharge of his co-sureties deprived 
him of his rights of recourse against them. 

If it is intended that four persons shall be guarantors, 
and one of them dies before signing, the other three who 
have signed are discharged— National Provincial Bank of 
England v. Brackenbury (1906). 

Merger . Discharge by merger arises when* the original 
guarantee becomes superseded by or merged in a new and 
later contract. 


v* 
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A binding agreement between the creditor and the principal 
debtor to give time to the latter discharges the surety. But 
tho surety is not released by such an agreement if in the 
guarantee itself tho creditor expressly reserves his rights 
against tho surety. And a mere voluntary giving of time 
will not discharge the surety— Greenwood v. Francis (1899). 

Judgment . If the creditor sues the principal debtor and 
the surety, and obtains judgment, the judgment supersedes 
the guarantee, and a new liability is created. After such 
judgment, the giving of time for payment to the principal 
debtor is immaterial. 

Connivance. The creditor’s coimi vance at the gross default 
of the principal debtor discharges the surety. 

Fidelity guarantees. In fidelity guarantees, unless other¬ 
wise agreed, the surety is discharged if without his consent 
a material alteration takes place in the duties of the 
person guaranteed —Rex v. Herron (1903). Further, if the 
employer discovers an act of dishonesty on the part of the 
guaranteed employee, he must inform the surety of the fact; 
the surety then becomes entitled to terminate the guarantee. 
If the master docs not so inform the surety, tho latter is 
discharged —Phillips v. Foxall (1872). 

Revocation by the surety. In the case of a continuing 
guarantee, when the consideration is divisible, the guarantee 
may, as regards future transactions, be revoked by due 
notice. This is the position usually existing in the case 
where one person guarantees the banking account of an¬ 
other. But where the consideration has been given once for 
all, the guarantee cannot be revoked. 

Partnerships. Under Section 18 of the Partnership Act, 
1890, it is provided as follows :—A continuing guaranty 
given either to a firm or to a third person in respect of the 
transactions of a firm is, in the absence of agreement to the 
contrary, revoked as to future transactioits by any change 
in the constitution of the firm to which, or of the firm 
in respect of the transactions of which, the guaranty waB 
given.” It should be noted, however, that there is no 
general, implied authority for one partner to bind the firm 
by a guarantee. 

Representation concerning the Credit of another. 

Where a person makes a false representation in order to enable 
another pernon to procure credit, and as a result of that fraudulent 
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representation a third party does give credit, the person making 
the representation is liable in an action for fraud, provided that, 
in accordance with Lord Tenterden’s Act, such representation 
is in writing and signed by the person making it. But the 
absence of writing will provide no defence where the repre¬ 
sentation is not tainted with fraud and the action is for a 
breach of duty to exercise proper care. 

Banbury v. Bank of Montreal (1918). 

Tho plaintiff, a customer of tho bank, was orally advised 
by a bank manager as to investments. Relying on tho 
manager's representations, which were negligently made, as 
to the credit of the X Co., ho invested money m the com¬ 
pany and subsequently lost it. Tn an action against tho 
bank, it was held that he could succeed, as* tho Act did not 
apply. 
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STOCK EXCHANGE LAW AND PRACTICE 


An exchange is a market. In Liverpool and Manchester 
there are important Cotton Exchanges where business in raw 
cotton is transacted; in these places also there are Stock Ex¬ 
changes where business in connection with tho buying and selling 
of securities, stocks, shares, etc., is carried on. But the term 
“ Stock Exchange ” is almost invariably regarded as implying 
reference to the London institution bearing that name. 

Membership of the London Stock Exchange is restricted and is 
for one year only, a fresh election being necessary every March; 
a member has no right of re-election. In Weinberger v. Inglis 
(1919), it was held that, where the Committee had exercised 
their discretion fairly and honestly and in accordance with their 
powers in refusing to re-elect a pereon of alien birth even though 
naturalized, the Court had no power to reverse the decision. 

Members of the Stock Exchange arc either jobbere or brokers. 
Brokers act as agents for clients, who are members of the public, 
besides buying and selling on their own account. Jobbers deal 
directly with other jobbers in the purchase and Bale of stocks 
and shares on their own account and only indirectly with the 
public through brokers. 

The legal aspeot of the rules of the Stock Exchange does not 
affect the members as between themselves, since, by one of the 
rules, a member is forbidden to take legal proceedings against 
another member, and all disputes between members concerning 
Stock Exchange transactions must be referred either to arbi¬ 
tration or to the Stock Exchange Committee, As regards the 
outside public, the ordinary rules of contract apply. It is 
presumed that the client knows the rules of the Stook Exchange 
and, so long as they are legal and reasonable, he is bound by 
them, even if he is not aware of their existence. If he knows 
the rales, he is bound even if they are illegal or unreasonable. 

140 
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On the other hand, he is not bound by a custom of the Exchange 
unless he is aware of it. The custom to disregard Leeman’s Act 
is illegal, and a customer's mere knowledge without further evi¬ 
dence of his consent would not be sufficient to bind him where 
this Act had been violated (j). 

Similarly, a custom contrary to the ordinary principles of 
the law will be binding on a client who consents to be bound 
by it. Thus, while in ordinary contracts a purchaser can insist 
on delivery of the whole of his purchase and repudiate the con¬ 
tract if less is delivered, there is a custom of the Stock Exchange 
that a purchaser of securities is not entitled to refuse delivery 
of part only of his purchase, and a client who had assented to 
this custom would be bound by it. 

Gambling and Speculation. 

The term “Gambling on the Stock Exchange” is used to 
describe transactions where there is no intention on the part 
of the seller to deliver, or on the part of the purchaser to tako 
up, the securities which are the subject-matter of the agreement. 
The matter is settled by the payment of the difference between 
the price at the time of the transaction and the price at tho 
settling day. 

There are, of course, many instances where “ differences ” 
are paid, but where no element of gambling is present in the 
transactions. Naturally, if the purchaser is able to sell his 
purchase at a profit before the need arises for taking up the 
securities, he will do so, though his intention may have been 
to pay for them and take them up if the price had not risen 
sufficiently to make it worth his while to soli during that account. 

Speculation, as distinct from “ gambling,” is the purchase of 
stocks or shares with the intention of holding them until such 
time as the price has risen to a figure sufficiently high to give a 
profit on a re-sale. In this case the purchaser usually intends, 
if the price has not risen to such a figure before settling day, to 
take up and pay for the shares. If neither party really means to 
“ sell ” or “ buy,” the contract is a wagering contract within the 
Gaming Act, 1845. 

The test is whether there is a “legal” bargain. If the 
parties enter into a contract which imposes “legal” as dis¬ 
tinguished from “ moral,” obligations—even though the trans¬ 
action is speculative—the contract is enforceable —Barnett v. 
Banker (1925). 


{j) See Vol. I, Chap, % 
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If there is a secret understanding that none of the securities 
dealt in is to be delivered, then the transaction is one of gaming 
and wagering,, but if the broker intends to deliver and regards 
the dealings as genuine legal transactions, then they are not 
gaming transactions, even though the customer regards them as 
such —Ironmonger and Co. v. Bradley Dyne (1928). 

Even when both broker and client intend that the trans¬ 
actions shall be purely gambling ones, the broker may recover 
from his client money paid to the jobber for the purchase of 
shares on his client’s instructions, as such money is not money 
paid in respect of gaming transactions within the Gaming Act, 
1892— Weddle, Beck and Co. v. Hackett (1928). 

Bulls and Bears. 

Where securities arc bought in the expectation that the 
increased demand will result in a rise in price, the purchaser 
is termed a 11 bull,” the intention being to induce a fictitious 
rise in values. Similarly, where they are sold with a view to 
their re-purchase later at a lower price, the seller is termed a 
“ bear,” his sales being intended to depress the market price in 
order to allow of re-purchase at a price low enough to give him 
a profit on the transaction. A “ bull ” buys stock for forward 
delivery in the hope that he can sell out at a profit without 
taking up and paying for the stock. Similarly, a “ bear ” sells 
for forward delivery stock that he does not possess, hoping that 
he will be able to purchase at a lower price sufficient stock to 
cover his commitments. 

When the sales of the bears amount to more than the purchases 
of the bulls, there is said to be a te Bear Account.” This condi¬ 
tion is a strengthening influence, for it is known that the bears 
must eventually buy back in order to cover their commitments. 
When there is a bear account, the market is said to be “ oversold ” 
or “ short of stock.” A “ Bull Account ” is, of course, the reverse 
of this. 

Agency of Stockbroker. 

As mentioned above, a stockbroker is one who buys and 
Bells on behalf of a principal. He is, therefore, an agent, and 
generally speaking the ordinary rules of agency apply, except 
in so far as they may be altered by the rules and customs of the 
Exchange, referred to above. When the broker has made a 
purchase on behalf of his principal, he makes out two Contract 
Notes, i.e., he sends a Bought Note to the client for whom he 
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has purchased, and a Sold Note to the person on whose behalf 
he has sold. These notes are the evidence of the contract; but 
securities being u choses in action ” and not goods within the 
meaning of the Sale of Goods Act, 1893, there is no necessity 
for the contract to be in writing in order to be legally enforceable. 
The broker, however, is obliged to make out contract notes in 
order to pay the stamp duty and give his clients particulars 
of the prices and charges incurred. 

By the custom of the Exchange the broker is bound to take 
up and pay for any securities he purchases, whether or not ho 
has received the purchase money from his principal; but the 
principal is bound to indemnify his broker. If the principal 
duly meets his engagements, there is no risk in the* profession 
of stockbroking, provided the broker keeps to his proper vocation 
of buying and selling for clients. The risk arises when the broker 
becomes in effect a jobber, by buying and selling on his own 
account, for brokers are not supposed to deal in stocks to largo 
amounts for their own profit. 

If a person has purchased securities, lie impliedly engages 
to pay the price at the next “ pay day ”; but if he should 
not wish to do so, he can usually arrange a “ continuation 99 
or “ carry over ” to the next account for a charge called 
“ contango,” the amount of which varies according to the state 
of the market, the nature of the security and the value of 
money. A “ contango ” may be either a fixed charge or in¬ 
terest on the money involved. If the market is in such a 
condition that securities can bo purchased more cheaply for 
the account than for money, that is, if the market is a “ bear ” 
market, the seller carrying over pays a rate termed “ backwarda¬ 
tion/ 1 Continuations arc regarded as separate contracts. 


Stock Jobber. 

The jobber is a member of the Exchange whose business 
it is to make profits from the purchase and sale of stocks 
and shares. Jobbers must deal with one another or with 
brokers, and do not transact business directly with the public. 
They are principals and not agents. Their profits are made 
chiefly from the “jobber’s turn/’ i.e., the difference between 
the jobber’s buying and selling prices for any particular stock or 
share. 

The broker is obliged to pay the jobber, even if his client 
should default. A jobber usually specializes in one particular 
market, e.g., Rubber or Home Rails, etc., and many brokers also 
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specialize, though to a less extent, as a broker naturally will not 
refuse remunerative business, whatever the nature of the stock 
involved. 

The profession of a jobber is precarious and attended with 
risk, for he is not buying on a commission for a principal, and 
has no prinoipal behind him to indemnify him for moneys he is 
bound to pay. If a jobber is left with a number of securities 
on his hands and the price has fallen, he often decides to hold 
them in the hope of better times. In this case it may happen 
that he needs money to enable him to carry on. He, therefore, 
dep&its the securities with a banker. The banker lends on the 
securities a proportion of their value, the proportion advanced 
varying with the nature of the security and the general state 
of the money market. 


Defaulting Members. 

Where a member of the Exchange is unable to meet his 
engagements, he is “ hammered/' that is, he is posted as a de¬ 
faulter, and automatically ceases to be a member of the Stock 
Exchange. The Exchange has its own rules for dealing with the 
estate of the defaulting member. The regulations are rather 
complicated and are of no practical interest to a non-member. 
The assets of a defaulting member are equitably assigned to a 
person known as the official assignee. This constitutes an act of 
bankruptcy on which a petition may be founded. 


Settlement. 

Contracts on the Stock Exchange are either cash transac¬ 
tions or made to be completed at the end of one of the periods 
set apart for the purpose of “settlement/’ as it is termed. 
The actual process occupies four days, of which the last is 
called the “settling day,” “ account day/’ or “pay day.” In 
the case of consols there are twelve “ settling days ” or “ account 
days ” in the year, and in the case of other securities twenty- 
four. When a purchase other than for cash is made, the 
intention is to pay and take delivery at the end of the current 
account. Two days before the account day is the day called 
“contango day/’ when members decide whether they will 
actually complete the transaction or “ carry over ” to the next 
account. The next day is termed “ticket day,” when the 
jobbers and brokers clear their transactions through the Stock 
Exchange Gearing House, and tickets are passed bearing the 
names of buyers and sellers, so that the necessary transfers may 
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be prepared. The third day of the settlement is called the 
intermediate day and is utilized for the continuance of ticket 
passingi the balancing of ledgers and tho preparation of other 
matters that have to be attended to on the fourth or “ settling 
day.” On the " settling day,” securities must be paid for and 
the relative certificates, etc., handed to the buyers. 

The Market. 

The prices of most securities fluctuate daily, or even hourly, 
the amount of variation depending on a variety of causes—the 
state of the money market, the political atmosphere, the industrial 
position, the law of supply and demand and tho presence or 
absence of “ bull ” or " bear ” pressure by speculators. 

There are many kinds of securities. A security is a document 
vesting in the holder a right to shares or to property, or acknowledg¬ 
ing a loan of money from the holder and promising repayment. 
It is, therefore, a “ chose in action,” " Gilt edged ” securities, 
e.g., Government loans, certain railway stocks and shares, etc., 
are those which have a solid backing, making it highly improbable 
that the capital sum represented by the security will bo lost, 
although, of course, the price of the security may fluctuate. 
These are usually authorized as trustee securities; that is to say, 
a trustee, unless otherwise instructed by the terms of the trust, 
may invest trust money in such securities. Tho two main Glasses 
of securities are shares and stock. 

The term “ shares ” is used in relation to certain definite 
equal parts or shares in an undertaking or property. “ Stock ” 
is not necessarily an aliquot part, but may generally be divided 
into any amount; e.g., if shares in a company are of the value 
of £10 each, only £10 shares can be purchased, and each share 
has a distinctive number; but if these shares wore converted into 
stock, £10 l(w. worth, or any other amount, may usually be pur¬ 
chased. It follows, therefore, that stock cannot possibly have 
any distinctive number. Shares are not necessarily fully paid 
up, but it is essential that stock should be. 

There fire various kinds of stock. In the case of “ Inscribed 
Stock,” the title of the holder is evidenced by an entry in the books 
of the bank or agents of the issuers, and transfer can be effected 
only by personal attendance of the hglder or his authorized 
agent at the place of registry. No document of title is issued 
in this case. In the case of “ Registered Stock,” the holder 
is given a certificate evidencing his right to a given amount of 
stock, and he can transfer his holding by writing under hand or 
seal, as prescribed by the regulations of the issuing body (see 
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below). In the case of “ Bearer Stock/’ the holder of the security 
for the time being is given by bond the property in the stock 
to which it relates. Bonds are promises to pay a stated sum, 
and are issued by various Governments and Corporations, e.g., 
Treasury, Exchequer, and India Bonds. 

Transfers. 

Transfers of securities are sometimes made in blank; that is, 
the transferor signs a form of transfer, leaving blanks for the 
date, transferee's name and address, etc., which are filled in 
later by the broker. The legal effect is that an equitable mort¬ 
gage is created —Stubbs v. Slater (1910). Where the delivery is 
to a broker and the transfer is one that can be effected by writing 
only, the broker is within his authority in filling in the blanks ; 
but where it is necessary that the transfer should be by deed, 
then the transferor must again deliver the instrument after the 
blanks have been filled in —Taylor v. Great East Indian Penin¬ 
sular Railway (1859)—or the broker must be authorized under 
seal —Powell v. Lcmdon 6s Prov. Bank (1893). 

A broker is personally liable if he obtains a transfer of 
securities by meanR of a forged transfer, whether he was aware 
of the forgery or not. The same rule applies where he presents 
a forged power of attorney in connection with a transfer of 
inscribed stock. The reason is that by presenting the transfer 
or power of attorney, lie warrants that the transfer or power is 
genuine. He is also liable if he fraudulently writes in the transfer 
the numbers of shares not intended by the transferor to be 
included. Such a forged transfer has, of course, no effect on the 
ownership of the shares concerned. Delivery of a transfer in 
blank, when accompanied by a share certificate, may bo evidence 
that the certificate was deposited as security— Colonial Bank 
v. Whinney (1886), 

The ownership of securities is transferred by the delivery of a 
completed transfer to the purchaser in the form required by 
the company or corporation that issues the securities. Until 
registration by that body, however, the transferee cannot and 
will not be recognized by the issuing body in any way. Until 
such registration has taken place, all profits, such as dividends, 
bonuses, etc., paid after date of sale and prior to registration 
will be paid to the transferor, who will have to see that they 
reach the purchaser in due course. 

On the other hand, any calls or other liabilities to the issuing 
body must be settled by the transferor, who can demand in¬ 
demnity from the transferee. In short, after the delivery of 
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a transfer of securities, the transferor is in the position of a 
trustee for the transferee until, by the registration of the latter 
in the books of the issuing body, the former is relieved of his 
responsibilities. 

Underwriting. 

Stockbrokers, jobbers and certain financial corporations 
frequently underwrite a now issue of shares. In consideration 
of a commission on the whole amount issued to the public for 
subscription, the underwriter agrees to take up and pay for any 
shares that may not bo applied for by the public. If all the 
shares should be applied for by the public, the commission is 
obviously a clear gain to the underwriter ; but whero very few 
shares are applied for, it may happen that he is badly hit by 
having to pay for, and to hold for a time, a large number of 
shares. 

Options. 

If a person is under the impression that certain stocks or 
shares will shortly rise in price, but does not wish definitely to 
purchase them, he can deal in the stocks or shares by what is 
termed an “ option.” That is to say, he pays a specified sum 
to have the right to purchase a stated amount of stocks or shares 
at an agreed price on or before a certain date. If the price 
rises, he will usually exercise his option to purchase at the option 
price. If the price should remain stationary or fall, ho will not 
exercise the option, but in any event he has to pay the con¬ 
sideration for the option. 

An option to purchase stocks or shares at a given figure is 
termed a “ call ” option, and an option to sell is described 
as a “ put ” option. Sometimes the two are amalgamated, and 
the holder of the option then has the choice of either buying or 
selling; in this case the option is termed a “ put and call ” 
option. The business of buying options on shares is more 
frequently done with an “ outside ” broker. 

Commercial Investments. 

The considerations to be borne in mind by a company or firm 
in making investments must be determined by the individual 
circumstances or requirements. If the articles of a company 
preclude the directors from investing the company’s funds in 
anything but trustee securities, then that provision must be 
complied with. Generally, however, there is no such restriction 
placed upon the directors, in which case considerations as to risk 
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and rate of dividend expected must be factors in arranging an 
investment. 

A company’s powers of investment are dependent on its 
memorandum of association. If the company is incorporated 
for the purpose of dealing in investments, that is, if it is an invest¬ 
ment corporation, its business will be like that of a stock-jobber, 
but if the company or firm is a trading concern and surplus 
assets are available for investment, or if money is required to 
be invested to satisfy the requirements of some fund, e.g., a 
superannuation, sinking or reserve fund, then the utmost prudence 
is required in selecting not only the most suitable classes of 
investment, but also the investments themselves. 

In cases where it is not expected that the capital will be 
required for some years, a long-term investment is convenient, 
Bay, a stock maturing in 20 to 30 years. In such a case, the interest 
or dividend will be fairly stable, and if the stock is purchased 
below the redemption price, a profit will be made at maturity 
on the capital outlay. 

The offer of a high rate of dividend or interest generally 
implies some’ risk as to the capital invested; this applies more 
particularly to securities such as mining and rubber shares, etc. 

The ultimate yield on the capital invested is frequently an 
important factor, and in comparing one investment with another 
this can soon be ascertained. Consideration must be given to 
(a) the capital appreciation at maturity, (6) the annual dividend 
or interest yield, less income tax, and (c) the number of years 
before the investment matures, i.e., is redeemed. 
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PATENTS 

The Crown’s prerogative of granting the sole right to exercise 
a trade or manufacture was so much abused that it was greatly 
restricted by the Statute of Monopolies, 1623; but, by Section 6 
of that Act, the right of the Crown to grant Letters Patent for 
the sole working or making of any maimer of new manufactures 
within the realm to the true and first inventor for a period up to 
fourteen years was retained, provided that the grant Bhould not 
be contrary to law, or mischievous to the State by raising prices 
or hurting trade, or generally inconvenient. There are several 
later statutes dealing with patents, but practically the whole of 
the law relating thereto is now contained in the Patents and 
Designs Aot, 1907, as amended by the Patents and Designs Acts, 
1919 and 1932, and the Patents and Designs (Limits of Time) 
Act, 1939. 

What can be Patented. 

The subject of a valid patent must be: — 

(1) A manufacture, i.e., some article which is tangible. There 

can be no patent in an abstract principle or a natural 
law; e.g., an idea cannot be patented; nor can a dis¬ 
covery in science or surgery. 

(2) Novel , i.e., new within the United Kingdom. It must 

not, at the time of the application, be known to the 
public; otherwise, a patent will not be granted. 

(3) Of some utility, however small; but it need not neces¬ 

sarily be commercially successful. 

Utility here means advantage. Thus, if by utilizing 
a new or improved process or article it is possible to do 

amnAthitur which oonld not he done before, or to do in 
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a better and/or cheaper manner something which could 
be done before, then that process, article or improve¬ 
ment possesses “ utility ” sufficient to support a patent. 


To whom Letters Patent can be Granted. 

A patent may be granted to any person or corporation, whether 
British or foreign, or to two or more persons jointly, but 
the applicant or one of the applicants must be either the 
“ true and first inventor ” of the article, or the executor or 
administrator of the inventor (an application by the executor or 
administrator of a deceased inventor must be made within six 
months of death), or a person introducing a new invention from 
abroad with the owner’s consent. 

The true and first inventor was construed, in the case of 
Plimpton v. Malcolmson (1876), to mean not only a person who 
is within the foregoing definition, but also a person who, being 
one of two persons who invent the same thing simultaneously, 
first takes out the patent; and further, it includes a person who 
invents and takes out a patent for a thing which somebody had 
invented before but had not patented or disclosed sufficiently 
to make it common knowledge. 


How a Patent is Obtained. 

In order to obtain a patent, a form of application, together 
with a form of statutory declaration, must be obtained. This 
form, when duly completed by the applicant and impressed with 
the fee stamp, is lodged at the Patent Office, together with either 
a provisional or a complete specification describing accurately 
the nature of the invention. The object of a “provisional” 
specification is to enable the inventor, who may not yet be in 
a position to complete his specification, to protect his invention 
and prevent himself from being forestalled by any other pernon. 

If a provisional specification is lodged, and the inventor 
decides to proceed, he must lodge his complete specification, 
which must conform to the provisional specification, within twelve 
months, but on application this period may be extended by one 
month* When the complete specification is lodged, an examiner 
inquires into the invention to see if the specification fairly 
describes the invention and whether the same invention has been 
patented or filed at any time within the last fifty years. If the 
complete specification as lodged is not accepted within eighteen 
months of the application, it lapses unless an appeal is pending 
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or an extension of time not exoeeding three months is granted. 
An appeal lies from the examiner to the Comptroller-General of 
Patents, and thence to an Appeal Tribunal. 

Grounds on which grant may be opposed --If the examiner’s 
report is favourable, the invention is advertised in the weekly 
Official Journal and, within two months of publication or such 
extended time not exceeding one month, as the Comptroller may 
allow, any person can oppose the grant of the patent on the 
grounds:— 

(1) That the applicant obtained the invention or any part 

thereof from him or from a person of whom he is the 
legal representative ; or 

(2) That the invention has been claimed in a complete speci¬ 

fication of prior date, unless the specification in question 
was in respect of an application made more than fifty 
years previously; or 

(3) That the nature or manner of performing the invention is 

not sufficiently or fairly described and ascertained in 
the complete specification; or 

(4) That the complete specification is not in conformity with 

the provisional specification, and that the invention 
described in the complete specification has been made 
the subject of an application by the opponent between 
the dates of the provisional and complete specifica¬ 
tions ; or 

(5) That the invention has been claimed in any complete 

specification for a United Kingdom patent which, 
though not published at the date wliich the patent 
applied for would bear if granted, was deposited pur¬ 
suant to an application for a patent which is or will 
be of prior date to such patent; or 

(6) That, in the case of an application in respect of an inven¬ 

tion for which foreign or colonial protection has been 
applied for, the specification describes an invention 
other than that for which the applicant has applied for 
protection in any foreign State or part of His Majesty’s 
dominions outside the United Kingdom, and that such 
other invention forms the subject of an application made 
by the opponent. 

The Comptroller of the Patent Office hears the opposing 
claims, and there is a right of appeal to the Appeal Tribunal. 

If there is no opposition, or no successful opppaition, the 
patent is sealed within twenty-one months from the date of the 
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application, or such extended time as the Comptroller may allow, 
ana is granted for a period of sixteen years. This period may, 
on petition, be extended by the High Court for an additional 
five or (in exceptional cases) ton years if it appears that the 
patentee has not been adequately remunerated. 

The duty payable (in addition to £1 and £3 respectively for 
the “ provisional 91 * and “ complete ” specifications) is £1 on 
notice of desire to have the patent sealed; and for renewal 
beyond four years, the duty is £5 for the fifth year, £6 for the 
sixth year, and so on. 

Grounds on which grant may be revoked. —The patent may be 
revoked on petition to the Court on one or more of the following 
grounds, inter alia :— 

(1) That the invention was obtained by fraud, or that the 

invention had been publicly used before the application 
for the patent was made, or that some other person was 
the true inventor, or that the invention was the subject 
of a valid prior grant, 

(2) That the patentee is not working the patent adequately, 
- or is prejudicing any trade or industry. The claimant 

may ask for the grant of a compulsory licence to work 
the invention or, in tho alternative, revocation. 

(3) That there has been abuse of monopoly rights in the 

circumstances sot out in the Act of 1919. It is an abuse 
of such monopoly rights if, after three years from the date 
of the patent, the invention is (if so capable) not worked 
within the United Kingdom on a commercial scale, and 
there is no satisfactory reason why it should not be so 
worked. There are other grounds for attacking the 
patent, all of which are more or less designed to compel 
the patented article to be manufactured in the United 
Kingdom rather than to be made abroad and imported 
here. 

The Register of Patents* 

A register of the proprietors of patents is' kept at the P&tent 
Office, and all assignments, transmissions, licences, amendments 
and revocations must be entered therein. The patentee may 
request the Comptroller to indorse the register with the words, 
“ licences of right/’ in which case any person may as of right 
be entitled to a licence on agreed terms. Notices of mortgages 
may be entered, but no notice of any trust can be entered on 
the register. 
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Rights of Patentee. 

The patentee is entitled to all rights in and profits, arising 
from his invention during the period for which the patent is 
granted and any extension thereof. Should another person 
infringe his patent, the patentee may bring an action for infringe¬ 
ment, claiming both damages and an injunction in restraint 
of further infringement and also delivery up of the infringing 
articles. In lieu of damages, he may claim an account of profits 
received in respect of the infringement. But the person guilty 
of infringement will not have to pay damages, if he proves that 
at the date of the infrmgemeni he was not aware, and had no 
reasonable means of making himself aware, of the patent. 

The patentee may assign his rights, either absolutely or con¬ 
ditionally or with limitations as to time or space. It is not 
essential that an assignment should be by deed, but unless the 
assignment is under seal, tho assignee is unable to sue in his 
own name in the event of any infringement. The patentee may 
also grant licences to work or manufacture the invention. More¬ 
over, he may apply for and obtain a “ patent of addition ” to 
his original patent, in respect of any improvement which ho has 
made, or he may make an amendment of his patent. A patent 
of addition may exist as an indei>eiident patent:— 

(1) If the original patent has been revoked ; 

(2) If the Court or Comptroller so orders. 

Crown Rights. 

Where it seems probable that an invention is one likely to 
prove of value to the Crown, special terms may be imposed upon 
the inventor when he applies for a patent; and the War Office 
and Admiralty have the right to acquire, and to keep secret, 
inventions likely to prove useful to tho naval or military authori¬ 
ties, on paying to the inventor a sum sanctioned by the Treasury. 

Registration in Foreign Countries. 

Under a convention entered into by certain nations, a person 
registering a patent in his own country has twelve months in 
which to register in the foreign countries which are bound by 
the convention, and the inventor is protected for that period 
from the appropriation of his invention by an unauthorized person. 

Transmission. 

On the death of the owner of a patent, the patent vests 
in the personal representative of the deceased; if the owner 
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becomes bankrupt, the patent tests in the trustee ; if the owner 
is a company, the patent passes, on winding up, to the liquidator. 
Patent rights are personal property, and the rules as to the vesting 
of personal property on the death of the owner intestate apply 
thereto. 


TRADE MARKS 

The law relating to trade marks has been consolidated and 
is now contained in the Trade Marks Act, 1938 (referred to 
herein as “ the Act ”). 

The Trade Marks Act, 1905, defines a trade mark as “a 
mark used or proposed to be used upon or in connection with 
goods for the purpose of indicating that they are the goods of 
the proprietor of such trade mark by virtue of manufacture, 
selection, certification, dealing with or offering for sale. 1 ’ 

The Act provides that all trade marks shall be registered ; 
and the right to the exclusive use of the trade mark is obtained 
only by such registration. 

Registration of Trade Marks. 

The Register of Trade Marks is kept at the Patent Office, and 
an application to the Registrar for registration must be accompanied 
by the prescribed fee, five representations of the mark which 
it is desired to register, and details of the particular goods or 
classes of goods in respect of which the mark is to be registered. 
The Register is divided into two parts, Part A and Part B. As 
will be seen, registration in Part A gives better protection than 
registration in Part B, In order that it may be registered under 
Part A, a trade mark must contain or consist of at least one of 
the following essential particulars :— 

(1) The name of a company, individual, or firm represented 

in a special or particular manner. 

(2) The signature of the applicant for registration or some 

predecessor in his business. 

(3) An invented word or words. 

(4) A word or words having no direct reference to the char¬ 

acter or quality of the goods and not being, according 
to its ordinary signification, a geographical name or a 
surname. 

(5) Any other distinctive mark; but a name, signature word or 

words, other than such as fall under the four previous 
heads, are not registrable under this paragraph except 
upon evidence of distinctiveness. 
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Where a trade mark is registered in Part A, this entitles the 
proprietor to the exclusive use of the mark. During the first 
seven years, its validity can always be attacked; thereafter, it 
is conclusive as to the proprietor’s rights and can be attacked 
only on the ground of fraud, a tendency to deceive or a contra¬ 
vention of law or morality. 

There are certain forms of wording which cannot be regis¬ 
tered as a trade mark, e.g., “ Patent/’ “ Registered Design ” 
and certain emblems, e.g., representations of any member of 
the Royal Family. Nor can the word "Royal,” the Royal 
Arms or crests or anything resembling them be used without 
royal authority. Further, such generic and geographical terms 
as " Brussels ” carpet, " Nottingham ” lace or " Cheshire ” cheese 
cannot be used as trade marks, as they are indicative of a 
wider origin than is contemplated in the use of a trade mark. 

Certain persons may by appointment be allowed the right 
to use the Royal Arms in therr trade, but anyone using them 
without authority in such a way as to imply that he has authority 
or as to imply that he supplies members of the Royal Family 
with goods is liable to a fine of £20, and may be restrained by 
injunction from so using them. 

Any mark may be registered in Part B, if it is capable of 
distinguishing the proprietor’s goods from other goods. Regis¬ 
tration in this Part does not entitle the proprietor to protection 
where the infringement of which he complains is held by the 
Court not to :— 

(1) Be likely to deceive or cause confusion; or 

(2) Indicate any trade connection between the goods and 

some person entitled, as proprietor, to use the mark. 

Registration in Part B is not improved at the expiration of 
seven years. It remains only prirm facie evidence of the pro¬ 
prietor’s exclusive right. 

It is usual to register a mark in both Parts. 

After the application has been accepted it is advertised by 
the Registrar and, within one month of such advertisement, 
any person, may give notice of opposition to the registration of 
the mark. The opposition claim is heard by the Registrar, but 
there is a right of appeal to the Board of Trade or to the Chan- 
oery Division. The grounds of opposition will include: (1) in¬ 
capability of registration ; (2) prior user in some other person; 

(3) previous registration; (4) resemblance to an existing trade 
mark; and (5) lack of distinctive character. The Registrar must 
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not register anything which is calculated to deceive or which is 
contrary to law or morality. 

Where a word trade mark is registered which is the name or 
the only practicable name of an article or substance manufac¬ 
tured under any patent in force, or under any patent granted 
after the passing of the Act of 1919, all rights to the exclusive 
use of such trade mark cease upon the expiration or determination 
of the patent. 

The registration is for seven years, after which period it 
may be renewed. 

Assignment of Trade Mark. 

A registered trade mark may be assigned and transmitted 
either in connection with the goodwill of a business or not, and 
in respect of all or some of the goods in respect of which it was 
registered; but a registered user cannot assign or transmit his 
right to use a trade mark. On an assignment, the assignee is 
entitled to be registered as proprietor. 

Infringement of Trade Mark. * 

Infringement consists either in the unauthorized use of the 
actual mark or in the use of a mark calculated to deceive and to 
mislead purchasers into the belief that the goods are those of the 
proprietor of the registered mark. In cases of infringement of a 
trade mark, the proprietor has the same remedies as in the case 
of the infringement of a patent, namely, injunction and damages. 
If the defendant aclerl innocently, the owner of the mark will not 
get damages. Further, if the registration ih only in Part B, the 
proprietor will not have any remedy whatever, if the defendant 
proves that his use of the mark is not calculated to mislead the 
public into believing that his goods are those dealt with by the 
proprietor. It was held in Condi / v. Taylor (1887), that where 
a manufacturer sells in bulk to a dealer articles which are usually 
sold and used in small quantities, without any restriction as to 
the method of disposing of the articles, he is taken to authorize 
the sale by the dealer of the goods as the product of the manu¬ 
facturer, and the dealer may, therefore, call the articles by the 
name registered by the manufacturer as a trade mark. 

Apart from statute, Common Law provided a remedy by 
the action of “ passing off,” and this action —for injunction 
and damages is still used, and is generally coupled with the 
claim for infringement of a trade mark. The basis of tho action 
is that the public have been or will be misled. Where a trader 
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has dealt with the public by selling goods under a particular 
name, description or packing, another person will not be allowed 
to imitate such description, etc., if by so doing, he will mislead 
the public into believing that they are buying the original trader’s 
goods. 

It was held, in Reddaway v. Banham (1890), that a trader is 
not entitled to pass off his goods as those of another trader by 
selling them under a name which is likely to deceive purchasers 
into believing that they are purchasing goods of that other trader, 
even though in its primary meaning the name is a true description 
of the goods. 


Merchandise Marks Acts. 

The Merchandise Marks Act, 1887, provides that it shall be 
a criminal offence punishable by fine and/or imprisonment, for 
any person to forge a trade mark, or to apply falsely to goods 
any mark which so nearly resembles a registered trade mark as 
to be calculated to deceive. The goods may, in addition, be 
forfeited and destroyed. 

Warranty .—Section 17 of the Act provides that “ on the sale, or 
in the contract for the sale, of any goods to which a trade mark, 
or mark or trade description has been applied, the vendor shall 
be deemed to warrant that the mark is a genuine trade mark 
and not forged or falsely applied, or that the trade description 
is not a false trade description within the meaning of this Act, 
unless the contrary is expressed in some writing signed by or 
on behalf of the vendor and delivered at the time of the sale or 
contract to, and accepted by, the vendee.” 

By the Merchandise Marks Act, 1891, it is provided that the 
customs entry relating to goods imported shall, for the purposes 
of the Act of 1887, he deemed to be a trade description applied 
to the goods, and powers are conferred on the Board of Trade 
to undertake prosecutions in cases where it appears to the Board 
that the general interests of the country, or of a section of the 
community, or of a trade, are affected. 

The Merchandise Marks Act, 1911, enacts that, where goods 
which, if sold, would be liable to forfeiture under the Act of 1887 
are imported into the United Kingdom, and they bear a name 
or trade mark which is, or appears to be, the name or trade 
mark of any manufacturer, dealer or trader in the United King¬ 
dom, and it appears that the use of the name or trade mark is 
fraudulent, the proper officer of Customs and Excise may require 
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the importer or bis agent to produce any documents in his pos¬ 
session relating to the goods, and to supply the name and address 
of the persons by whom and to whom they were consigned, and 
any information so obtained may be furnished by the Com¬ 
missioners of Customs to the person whose name or trade mark 
appears to have been used or infringed. So that if, for example. 
Warns were imported from America with the description, “ X’s 
York Hams ”, which happened to be the name and mark of a 
well-known English curer of hams, the Customs officers could 
call on the importer to produce his documents to show who con¬ 
signed the goods and to whom they were consigned in this 
country, and also to supply details of the transaction to the 
proprietors in England of the namo and mark. 

Hie Merchandise Marks Act, 1926, prevents the sale or distri¬ 
bution of imported goods to which is applied the name or trade 
mark of a dealer or trader in the United Kingdom unless there 
is an accompanying indication of the origin of such goods. 

Transmission. 

A trade mark is personal property, and the rights therein, 
are vested, on the death of the owner, in his personal repre¬ 
sentative under his will, or under the Administration of Estates 
Act, 1925, if the owner died intestate. If the mark is the property 
of partners, the law as to ownership in common would apply. 


COPYRIGHT 

The Copyright Act, 1911, consolidates all the previously 
existing Common Law and legislation on the subject, except the 
penal sections of a few statutes. 

What constitutes Copyright. 

Copyright in a work is defined by Section 1 (2) of the Act os 
“ the sole right to produce or reproduce the work or any substantial 
part thereof in any material form whatsoever, to perform, or 
in the case of a lecture to deliver, the work or any substantial 
part thereof in public; if the work is unpublished, to publish 
the work or any substantial part thereof ” ; and it includes the 
sole right:— 

(а) To produce, reproduce, perform, or publish any transla¬ 

tion of the work; 

(б) In the oase of a dramatic work, to convert it into a novel 

or other non-dramatic work; 
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(c) In the case of a novel or oth£r non-dramatio work, or 

of an artistic work, to convert it into a dramatic work, 
by way of performance in public or otherwise; 

(d) In the case of a literary, dramatic, or musical work, to 

make any record, perforated roll, cinematograph film, 
or other contrivance by means of which the work may 
be mechanically performed or delivered; 

and it also includes sole right to authorize any such acts as 
aforesaid. 

The Act does not apply, however, to designs capable of 
being registered under the Patents and Designs Act, 1907, 
except where such designs are not used or intended to be used 
as models or patterns to be multiplied by any industrial process. 
Copyright does not exist in seditious, blasphemous, defamatory 
or immoral works. 

A nom de plume is not the subject of copyright, but a person 
may be restrained from using it. If an advertisement slogan 
amounts to an original literary composition, it may be subject 
to copyright, but not if it is a mere phrase like “ Beauty is a 
social necessity, not a luxury ”—Sinanide v. La Maison Kosmeo 
(1928). Where the subject-matter of a book is obtained from 
public sources, a subsequent writer on the same subject may go 
to the common source, but he must not copy from the previous 
book, although he may refer to it either by way of criticism 
or confirmation and quotation, but under the guise of quotation 
it is not permitted to reproduce a substantial part or parts 
of the work quoted from. 

Rights under the Act of 1911. 

Copyrights existing at the commencement of the Act, viz., 
1st July, 1912, were terminated, and, instead, the person entitled 
thereto acquired copyright under the Act of 1911. 

It is provided that copyright shall subsist, throughout those 
parts of His Majesty’s dominions to which the Act extends, in 
every original literary, dramatic, musical, and artistic work, if:— 

(1) In the case of a published work, it was first published 

within such parts of the dominions aforesaid; and 

(2) In the case of an unpublished work, the author was at 

the date of*the making of the work a British subject 
or resident within those parts of such dominions; 

but in no other works, except so far as the protection conferred 
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by the Act is extended by Orders in Council to self-governing 
dominion®, to which the Act does not extend, and to foreign 
countries. 

Publication. 

Formerly, before an action for infringement could be main¬ 
tained, it was necessary to register a work at Stationers’ Hall 
in order technically to publish the work. But now no formality 
is required, and even the name and address of the owner of the 
copyright need not necessarily appear on any printed matter. 

Publication of a work means the issue of copies to the public ; 
but does not include the performance in public of a dramatic 
or musical work, the public delivery of a lecture, the exhibition in 
public of an artistic work, or the construction of an architectural 
work of art; and the issue of photographs and engravings of 
works of sculpture and architectural works of art is not deemed 
to be publication of such works. Except for purposes of in¬ 
fringement, a work is nqt deemed to be published or performed 
in public, or a lecture delivered in public, if this is done without 
the consent of the author or his representatives. A copy of 
every book published in the United Kingdom must be sent within 
one month of publication to the British Museum Library, and 
also to certain University and other libraries within one month 
of demand if the latter make a written demand for copies within 
twelve months of publication. If a publisher fails to comply 
with this section of the Act, he is liable to a fine of five pounds 
and the value of the book. 

Infringement of Copyright. 

Copyright is deemed to be infringed if, without the consent 
of the owner, anything is done which it is the sole right of such 
owner to do under the Act. It is also an infringement for a 
person:— 

(а) To sell or lot for hire, or, by way of trade, to expose or 

offer for sale or hire; or 

(б) To distribute for the purposes of trade or to such an 

extent as prejudicially to affect the owner of the 

copyright; or 

(c) By way of trade to exhibit in public ; or 

(d) To import for sale or hire into any place to which the 

Act extends— 

any work which he knows to be an infringement of copyright. 
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Acts which do not constitute Infringement .—These are as 
allows [Section 2 (1)J:— 

(1) Any fair dealing with any work for the purpose of private 

study, research, criticism, review or newspaper sum¬ 
mary. 

(2) Where the author of an artistic work is not the owner of 

the copyright therein, the use by the author of any 
mould, cast, sketch, plan, model or study made by 
him for the purpose of the work, provided that he does not 
thereby repeat or imitate the main design of that work. 

(3) The making or publishing of paintings, drawings, engrav¬ 

ings or photographs of a work of sculpture or artistic 
craftsmanship, if permanently situate in a publio place 
or building, or the making or publishing of paintings, 
drawings, engravings or photographs (which are not 
in the nature of architectural drawings or plans) of 
any architectural work of art. 

(4) The publication in a collection, mainly composed of non¬ 

copyright matter, bcma fide intended for the use of 
schools, and so described in. the title and in any adver¬ 
tisements issued by the publisher, of short passages from 
published literary works not themselves published 
for the use of schools in which copyright subsists ; 
provided that not more than two of such passages 
from works by the same author are published by the 
same publisher within five years, and that the source 
from which such passages are taken is acknowledged. 

(5) The publication in a newspaper of a report of a lecture 

delivered in public, unless the report is prohibited by 
conspicuous written or printed notice affixed before 
and maintained during the lecture at or about the main 
entrance of the building in which the lecture is given, 
and, except whilst the building is being used for public 
worship, in a position near the lecturer; but nothing 
in this paragraph shall affect the provisions in paragraph 
(1) as to* newspaper summaries. 

(6) The reading or recitation in public by one person of any 

reasonable extract from any published work. 

There may be oopyright in part only of a book. There is 
lo copyright in an idea or opinion, but only in the language in 
rhich the idea or opinion is clothed or expressed. The literary 
aerit or want of merit of a publication is not material. 

There are several remedies for infringement open to the 
iwner of oopyright which has been infringed. The civil remedies 
vol. n o 
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are “ by way of injunction or interdict, damages, accounts, and 
otherwise, as are or may be conferred by law for the infringe- 
meat of a right.” Also, all infringing copies of any work in 
which copyright subsists, or of any substantial part thereof, and 
all plates used or intended to be used for the production of such 
copies, are deemed to be the property of the owner of the copy¬ 
right, who may, therefore, take proceedings for the recovery of 
the possession thereof or in respect of the conversion thereof. 

Any action for infringement must be commenced within three 
years next after the infringement. In addition, the owner of 
the copyright may proceed summarily before justices of the 
peace, and the offender maybe fined up to 40s. for each infringing 
copy dealt with, but not exceeding £50 in respect of the same 
transaction, or in the case of a second or subsequent offence, 
either fined as above, or imprisoned, with or without hard labour, 
for a period not exceeding two months. Guilty knowledge on 
the part of the person charged must be proved to secure a con¬ 
viction, but not to obtain an order for delivery up of the offending 
matter where infringement is proved to the satisfaction of the 
Court. It is not possible here to oonsider the matter of remedies 
in detail, but the Act deals at length with the whole question 
and, in particular, with pirated copies of musical works and 
cognate matters. 

Importation into the United Kingdom of copies of any work 
which, if made in the United Kingdom, would be an infringement 
of copyright, may be prevented by the owner of the copyright 
by giving notice to the Commissioners of Customs and Excise; 
and the Commissioners have power to prevent such importation. 

Duration of Copyright. 

Copyright usually exists for the life of the author and foi 
fifty years after his death; but copyright in phonographic rooords, 
photographic negatives, etc., continues for fifty years from the 
making of the original. After the death of the author the copy¬ 
right vests in his personal representative. At the end of twenty- 
five years (or thirty years in the case of copyright existing at 
the time of commencement of the Act) from the death of the 
author of a published work, such work may be reproduced foi 
sale if the person who publishes it gives notioe in writing to 
the then owner of the copyright and pays to him or for his bene¬ 
fit a royalty of 10 per cent, on the published price of all copies 
sold. 

In the case of joint-authors, copyright lasts for the life oi 
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the one who dies first and either another fifty years or the life 
of the one who dies last, whichever period is the longer. 

Ownership of Copyright. 

The author of a work, or the owner of the original negative 
in the ease of a photograph, is, as a rule, the first owner of the 
copyright therein. Where, however, in the case of an engraving, 
photograph, or portrait, the plate or other original was ordered 
by some other person and was made for valuable consideration 
in pursuance of that order, then, in the absence of any agreement 
to the contrary, the person by whom such plate or other original 
was ordered shall be the first owner of the copyright; and where 
the author was in the employment of some other person under 
a contract of service or apprenticeship and the work was made 
in the course of his employment by that person, the person by 
whom the author was employed shall, in the absence of any agree¬ 
ment to the contrary, be the first owner of the copyright; but 
where the work is an article or other contribution to a news¬ 
paper, magazine, or similar periodical, there shall, in the absence 
of any agreement to the contrary, be deemed to be reserved to 
the author a right to restrain the publication of the work, other¬ 
wise than as part of a newspaper, magazine, or similar periodical. 

In the case of letters, the writer has the copyright therein, 
and can restrain publication, although the property in the paper 
is in the person to whom the letter is written and sent. 

Assignment of Copyright. 

The owner of the copyright may assign the right, either wholly 
or in part, and either generally or subject to territorial limita¬ 
tion, and either for the whole term of its duration or for any part 
thereof. He may also grant any interest in the copyright by 
licence. No such assignment or licence is valid unless it is in 
writing signed by the owner or his duly authorized agent (but 
it need not bo by deed). If the author of a work is the first 
owner of the copyright, no assignment or licence made by him 
(unless by will) after the passing of the Act will give any rights 
for a longer period than twenty-five years after the death of the 
author. On the termination of this period, the reversionary 
interest in the copyright will devolve on the deceased author’s 
legal personal representatives, any agreement to the contrary 
bring void except in the case of an assignment of the copyright 
in a collective work or of a licence to publish a work or part 
of a work as part of a collective work. The term, “ collective 
work,” applies to encyclopaedias, dictionaries, periodicals and 
other compilations of the work of different authors. 
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Where a bankrupt owner of copyright is liable to pay the 
author royalties or a share of the profits, the trustee in bank¬ 
ruptcy can sell or perform or authorize the sale or performance 
of the work only on the same terms as to the author’s royalties 
or share of profits as the bankrupt could have done. He cannot 
assign the right or grant any licence in respect thereof, except 
on terms that will secure to the author at least what the bankrupt 
was liable to pay by way of royalties or share of profits—Bank¬ 
ruptcy Act, 1914, Section 60. 

Copyright in Designs. 

This copyright is governed by the Patents and Designs Act, 
1907. It is obtained, by registration, for five years only, but it 
must, if application be made, be extended for a period of five 
years, and, in the discretion of the Comptroller, its duration may 
be enlarged for a second similar period. 

At any time after the registration of a design, any person 
interested may apply to the Comptroller for the cancellation of 
the registration on either of the following grounds :— 

(1) That the design has been published in the United Kingdom 

prior to the date of registration; 

(2) That the design is applied by manufacture to any article 

in a foreign country, and is not so applied by manu¬ 
facture in the United Kingdom to such an extent as is 
reasonable in the circumstances. In this case, the 
Comptroller may, in lieu of cancellation, order the grant 
of a compulsory licence on such terms as he may 
consider just. 

Design is <s any design applicable to any article, whether the 
design is applicable for the pattern or for the shape or configura¬ 
tion, or for the ornament thereof, or for any two or more of such 
purposes, and by whatever means it is applicable, whether by 
printing, painting, embroidering, weaving, sewing, modelling, 
casting, embossing, engraving, staining, etc.” 
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LIMITED LIABILITY COMPANIES 

As stated in Chapter 1, no partnership may be formed of 
more than ten persons in a banking business or more than twenty 
in any other business for the acquisition of gain, and any associa¬ 
tion for profit with more members than the number allowed for 
the class of business which it carries on must be registered under 
the Companies Act, or be incorporated by Statute, or by Charter, 
or by Letters Patent. It is proposed in the present chapter to 
consider those associations registered under the Companies Act, 
the others being, so far as regards their formation and adminis¬ 
tration, outside the scope of this work. 

The principal statute dealing with companies is the Com¬ 
panies Act, 1929, which consolidated all previous legislation re¬ 
lating to joint-stock companies. The Act of 1929 will be referrod 
to herein as " the Act.” 

The most important and by far the most usual form of 
company is known as tho company “ limited by shares ” ; the 
other two forms of company coming within the purview of the 
Act are companies “ limited by guarantee ” and " unlimited 
companies.” The two latter types will only bo dealt with briefly 
in this book, as they are not of very great importance in practice. 

The members of a company are those persons or corporations 
who are registered as members in the books of the company. 
In the case of a company limited by shares the liability of a 
merhber is restricted to the amount remaining unpaid on his 
shares; e.g., where shares are of £1 nominal value, and £1 per 
share has been paid up, the liability of the member in respect of 
such shares is discharged and both the original and subsequent 
holders of these shares are exempt from further liability. Such 
shares are then known as “ fully paid ” shares. If the shares 
are £1 shares, with “ 10s. paid-up,” the liability is 10s. per 
share, and the member is liable to pay this amount as and when 
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required by the directors, or if the company is wound up whilst 
he is a member, or (in certain circumstances) if it is wound up 
within a year of his ceasing to be a member. In the case of a 
company limited by guarantee, the liability of each member is 
limited to the amount he undertakes to contribute to the assets 
of the company in the event of its being wound up while he is 
a member, or within one year after ceasing to he a member. 

In unlimited companies the members are, as regards liability, 
on practically the same footing as general partners. 

The limitation of liability in a limited company is in respect 
only of the liability of the members, which is to the company. 
The liability of the company to its creditors is in no way re¬ 
stricted ; the creditors may look only to the company for pay¬ 
ment of their debts, and they have no rights against the members 
as such. 

Unlike a partnership, a company is at law a oorporato body, 
a legal persona with an existence quite independent of its members. 
It therefore has perpetual succession, i.e., it continues to exist 
notwithstanding the death of one or more of its members ; more¬ 
over, its rights and liabilities are distinct from the rights and 
liabilities of its members. 

Salomon v. Salomon & Co. Ltd. (1897). 

S formed a company, the members being S with six 
other members of his family, each holding one share. He sold 
his boot manufacturing business to the company for 20,000 
fully-paid £1 sharcB, and £10,000 in debentures secured upon 
the company’s assets. 

Eventually the company became insolvent; tho assets 
of £6,000 wore insufficient to discharge either S 's debentures 
or the unsecured debts of £8,000 owing to trade creditors. 

The latter claimed to bo paid first, on the ground that the 
company was a mero “ alias ” for S and he could not owe 
money to himself. 

It was held that tho company was a person distinct from S 
and that, as a secured creditor is entitled to payment out of 
his security in priority to unsecured creditors, S was entitlod 
to the £6,000. 

MEMORANDUM OP ASSOCIATION 

In order to form a company a number of persons (at least 
two in the case of a private company and seven in the case of a 
public company) must draw up and sign a document called a 
“ Memorandum of Association,” and file it with the Registrar of 
Companies for that part of Great Britain which the company 
chooses for its domicile or nationality. 
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Summary of Contents. 

In the case of a company limited by shares this document 
states, for the information of all who care to peruse it— 

(1) The name of the company, with “ Limited ” as the last 

word in its name. 

(2) The part of Great Britain, i.e., England or Scotland, in 

which its registered office is to be situated. This 
statement fixes the Registry in which the memorandum 
is to be filed. 

(3) The businesses which the company is to have power to 

transact and the powers which it proposes to take. 
This is known as the “ Objects Clause.” 

(4) That the liability of members is limited. 

(5) The amount of share capital with which the company 

is to be registered and the division thereof into shares 
of a fixed amount. 

The document concludes with a statement that the persons 
(called the “ subscribers ”) whose signatures, addresses, and de¬ 
scriptions complete the memorandum, desire to be formed into, a 
company, and that they agree to take respectively the number 
of shares written opposite the name of each of them. This 
statement is called the “Association Clause.” 

The signature, address, and description of each subscriber, 
and the number of shares each agrees to take, follow immediately 
after this clause. Each subscriber must take at least one share. 
If the company is to be a private one (with certain privileges 
and restrictions to be considered later), two subscribers are 
sufficient; if it is to be a public one, at least seven subscribers 
are required. Each signature must be witnessed by a non¬ 
subscriber who must sign his name as attesting witness and insert 
his address and occupation; the same witness may attest all 
the subscriptions. 

Name. 

The name of the company may bo almost anything provided 
that it complies with the statutory regulation that it must end 
with the word “Limited,” and is not so like the name of any 
existing company or firm as to lead to confusion, The practice 
is to submit the proposed name to the Registrar. If he objects 
some other name must be substituted. If he does not object 
the company is registered with the name selected, but the fact 
that the Registrar does not object, does not preclude any company 
already on the register from objecting. 
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A company may change its name with the sanction of the 
Registrar, if through inadvertence or otherwise the company has 
been registered with a name identical with that of a company 
registered previously. In other cases it is necessary to obtain 
the consent of the Board of Trade, after passing a special reso¬ 
lution (k). The Registrar enters the new name on the Register 
and issues a fresh certificate of incorporation. 

The use of the word “ Limited ” as the last word of their 
trading name by persons not incorporated is an offence punish¬ 
able by penalty not exceeding £5 a day. 

The use of the words “ Building Society ” is prohibited; 
whilst certain words suggesting association with royalty, the 
government, any municipality, a local authority, or a chartered 
body or co-operative society will not be allowed except with the 
consent of the Board of Trade. The full name of the company 
must be affixed outside every place of business of the company, 
and must appear on all official documents issued by the company 
and all contracts made by the company. Directors are personally 
liable on all contracts made by them on behalf of the company 
if the word “ Limited ” is omitted from its name as described in- 
the contracts. 

The Board of Trade may authorise a company founded to 
promote commerce, art, science, charity, etc. (and not for gain) 
to be registered as a limited company without the word “ Limited 55 
as part of its name. 

Registered Office. 

In addition to the general statement in the memorandum of 
the country, England or Scotland, in which the registered office 
is to be situated, a notice has to bo filed with the Registrar 
within twenty-eight days after incorporation, indicating the 
exact address of the registered office. This is necessary in 
order that notices, writs, etc., may be properly served on the 
company, and in order that certain books which the company 
is compelled by statute to keep may have a definite location, 
so that they can readily be inspected by all who are entitled to 
inspect them. 

The domicile cannot be changed except by Act of Parliament, 
but the situation of the registered office can be changed from one 
part of the country of domicile to another, provided each change 
be registered with the Registrar. 

(fc) See post , p. 209. 
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Objects Clause. 

Hie company will have a main object or objects and* usually, 
certain subsidiary or incidental objects. The company may 
empower itself to fulfil any objects which are legal, and generally, 
therefore, objects clauses are expressed in very wide terms. In 
practice this is desirable because the objects clause cannot be 
altered or extended without leave of the Court, and any act out¬ 
side the scope of the clause, and not deemed by the Court to 
be “ fairly incidental ” thereto, will be held to be ultra vires (i.e., 
beyond the powers) of the company and invalid. The effect of 
a contract made ultra wires the company, is that the company 
is not bound, and the other party cannot sue the company on 
the contract. The directors will bo liable to the company if 
they have disposed of the company's property undor a contract 
made ultra vires . Where the objects clause makes it clear 
that certain objects are to be the main purposes of the company, 
whilst other powers and objects are merely ancillary or incidental 
thereto, if the main purposes are accomplished or become unat¬ 
tainable, the company must be wound up, and it is improper to 
continue the company for the purpose of pursuing the incidental 
objects. In Be Amalgamated Syndicate (1897), a company had 
been formed with the primary and principal object of taking 
over the undertakings and assets of three other companies, each 
of which had as its principal object an adventure in buying and, 
selling seats for the Diamond Jubilee. After the Jubilee the 
directors contemplated embarking on other businesses. It was 
held that the directors would be acting ultra vires , and the 
company was ordered to be wound up. 

To get over this difficulty, the various sub-clauses of the 
objects clause are sometimes expressed to be independent of each 
other— Cotman v. Brougham (1918). 

The company may alter the objects clause of its memo¬ 
randum by special resolution confirmed, on petition, by the Court 
in order— 

(1) To carry on its business more economically or more effi¬ 

ciently; 

(2) To attain its main purpose by new or improved means; 

(3) To enlarge or change the local area of its operations; 

(4) To carry on some business which under existing circum¬ 

stances may conveniently or advantageously be com¬ 
bined with the business of the company ; 

(5) To restrict or abandon any of the objects specified in the 

memorandum ; 

a* 
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(0) To sell or dispose of the whole or any part of the under¬ 
taking of the company; 

(7) To amalgamate with any other company or body of 
persons. 

The Court must bo satisfied before it will give its consent, 
that persons affected by the proposed alteration have been 
notified, and that objecting creditors have had their debts 
provided for. 

The Court may authorize an expansion of the objects em¬ 
powering the company to carry on an entirely different business, 
if it can be conveniently or advantageously combined with the 
business of the company. In Be Parent Tyre Co. (1923), a tyre¬ 
manufacturing company was empowered to carry on financial 
operations. But it will not sanction a new object that is incon¬ 
sistent with or destructive of the existing main purpose or 
” substratum.” 

M 

Limitation of Liability. 

The memorandum must state “ That the liability of the 
members is limited,” except, of course, in the case of an unlimited 
company. In the absence of any further wording this means 
<e limited by shares,” that is to say, no shareholder can be called 
upon to pay more than the amount remaining unpaid upon his 
shares ; if his shares are fully paid up he has no further liability. 
In the case of a company limited by guarantee, a further clause 
must be added, viz., that each member undertakes to contribute 
to the assets of the company, in the event of its being wound-up 
while he is a member, or within one year afterwards, for payment 
of debts and liabilities, contracted before he ceases to be a member, 
such amount as may be required but not exceeding a specified sum. 

Capital Clause, 

The nominal capital of the company must be divided into 
shares of a fixed amount and this must be stated, e.g., “ The 
oapital of the company is £10,000, divided into 10,000 shares 
of £1 each.” It is not essential, of course, that the whole 
of the nominal capital shall be issued immediately. There is no 
limit to the amount of capital or of each share. If there are 
different classes of shares, this need not be stated in the memo¬ 
randum, but if not so stated it must be stated in the articles. 

A guarantee company may or may not have a share capital; 
if it has it must be stated in the memorandum in the above 
manner. 
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ARTICLES OF ASSOCIATION 

The memorandum outlined above fixes tho powers and 
objects of the company as betwoen itself and third parties. 
Another document is drawn up which defines tho rights and 
duties between the company and its members. This is called 
tho Articles of Association. It usually provides for such matters 
as appointment, powers and remuneration of directors, the rights 
of different classes of shareholders, alterations of capital, shares 
and share certificates, calls, accounts, dividends, borrowing 
powers, board and general meetings, notices and voting rights. 

The articles of association are signed by the subscribers to 
the memorandum in the presence of at least one witness, who will 
attest the signatures in the usual way. 

It is essential that the articles be printed, divided into para¬ 
graphs numbered consecutively, and stamped as a deed. They 
are subject to tho memorandum, and cannot extend tho powers 
of the company as given by the memorandum. They must not 
contain anything illegal. Section 10 of the Act gives power to 
a company to alter or add to its articles buhject to the conditions 
contained in the memorandum and to the provisions of the Act. 
This is done by special resolution, and the alterations or additions 
made are as valid as if contained in the original articles. Any 
such alterations may be subsequently altered in a similar manner. 
The Court will on application restrain any such alteration if it 
is likely to constitute a fraud on any section of shareholders; but 
if the alteration proposed is beneficial to the company as a whole, 
the Court will not necessarily refuse to allow the alteration 
although it may be shown that it will operate to the detriment 
of a certain class of the shareholders —Allen v. 0old Reefs of 
West Africa , Lid. (1900). 

It is for the shareholders, and not for the Court, to say 
whether or not an alteration ot the articles is beneficial to the 
company, and provided the shareholders have acted in good 
faith the Court will not restrain the company from making such 
alterations to the articles as, for example, may affect tho position 
of a “ life director ” by making him hold office only until his 
co-directors request him to retire or resign— Shuttleworth v. Cox 
Bros . <& Co., Ltd. (1927). But in cases where a majority of 
members seek to expropriate a minority, the alteration must 
clearly be for the benefit of the company a h a whole— Sidebottom v. 
Kershaw , Leese & Co. (1920). No alteration can prejudicially 
affect any vested rights of or contracts with third parties existing 
at the tiine the alteration is made— Southern Foundries (1926) 
Ltd. v. Shirlaw (1940), A company has no power to bind itself 
not to alter its articles. 
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The Memorandum and Articles operate as covenants between 
the company and the members, and the members inter se, but 
only in regard to their membership, Thus an Article which 
provides that X shall be the solicitor to the company at a fixed 
remuneration, does not operate as a binding contract to employ 
him, for X is not claiming the benefit of the contract as a mem¬ 
bership right —Eley v. Positive Assurance Go. (1870). But if X 
renders services to the company he may have a claim (apart 
from the Article) for services rendered under an implied promise 
to recompense. 

A model form of articles for companies limited by. shares, 
called Table A, is set out in the First Schedule to the Act. It 
is not essential for a company limited by shares to file its own 
articles : if it does not register its own articles Table A applies. 
The provisions of Table A will apply in any case except in so 
far as they are inconsistent with, or expressly excluded by, the 
articles filed by the company. 

The articles, together with the memorandum, are registered 
with the Registrar of Companies for the country of domicile. 
Both documents may be inspected at the Companies Registry 
by the public for a fee. Members of the company can insist on 
the company supplying copies at a fee not exceeding one shilling. 
Any person dealing with the company is deemed to have notice 
of tlie contents of the memorandum and articles, and he contracts 
with the company at his own risk if he has not taken steps to 
ascertain the powers of the company and of the directors. But 
by the rule in the Royal British Bank v. Turquand (1856), 
persons dealing with the company are entitled to assume that 
the company which puts forward its directors or other agents 
as authorized to act has taken every step requisite to empower 
them to do so ; such persons need not inquire into the regularity 
of any internal proceedings of the company necessary in specific 
cases for the due authorization of the directors or other agents. 

Royal British Bank v. Turquand (1856). 

The (directors had power to issue bonds if authorized by 
ordinary resolution. They issued a bond to A without any 
resolution having been passed. 

Jt was held that A could sue on the bond, as he was 
entitled to assume that a resolution had been passed. 

Actual or constructive notice of an irregularity deprives the 
person dealing with the company of any protection he might 
have had otherwise, c.g ti the employee of a company can only be 
assumed to have the authority normally given to a servant 
employed in his position. 
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The rule must not be construed too widely. It assumes, 
moreover, that the persons who dealt with the company acted 
on the faith of the memorandum and articles and it cannot be 
pleaded by persons who have not in fact examined the articles 
before contracting —Houghton v. Noihard (1928). As special 
resolutions must be filed with the Registrar and become available 
to the public, the rule does not extend to matters in respect of 
which such a resolution is required. 

Alteration of the memorandum or articles, the effect of which 
is to increase the members' liability or to compel them to subscribe 
for additional shares, does not bind existing members, unless 
they consent in writing. 

FORMATION OF COMPANY 

In addition to registering the memorandum and articles of 
association, the persons who wish to form the company must 
file : — 

(1) A statutory declaration that the requirements of the 

Act have been complied with; 

(2) A statement of the nominul capital; 

and, if the company is not a private company :— 

(3) A list of persons who have consented to become directors ; 

(4) The written consents of the directors to act; 

(5) A written undertaking of each such director to take from 

the company and pay for his qualification shares (if 
any), unless he has already signed the memorandum for 
a sufficient number. 

A notice of the situation of the registered office, giving the 
postal address thereof, must be filed within twenty-eight days of 
incorporation, and is frequently deposited when lodging the 
above documents. 

When the memorandum and articles, together with the first 
five above-mentioned documents, have been filed, the Registrar, 
if satisfied that all the documents are in order, will issue a Cer¬ 
tificate of Incorporation. This certificate is conclusive evidence 
that all the requirements of the Companies Act, in respect of 
registration, and of matters precedent and incidental thereto, 
have been complied with, and that the association is a company 
authorized to be registered, and duly registered under the Act, 

When a certificate of incorporation is issued, the company comes 
into legal existence, and must forthwith adopt a common seal 
for the purpose of sealing its contracts. 
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Contracts Preliminary to Incorporation. 

Preliminary contracts, i.e., contracts entered into in con¬ 
nection with a projected company before incorporation, are 
sometimes made between the vendors of a business or a con¬ 
cession and another person who purports to act as agent or 
trustee of the company which is about to be formed. As was 
mentioned in the chapter on Agency (2), an agent cannot con¬ 
tract for a non-existent principal; and, therefore, the com¬ 
pany when it comes into existence is not bound by such a 
preliminary contract, nor can it sue the vendor on the contract. 
The company, not having been in existence at the time the 
contract was made, cannot legally ratify it, and the agent re¬ 
mains personally liable —Kelner v. Baxter (1867). In order, 
therefore, to avoid these results, such contracts usually provide 
that the agent’s liability shall cease on the company’s adopting 
the contract; and that, if the company does not adopt the 
contract within a specified time, either party may rescind it— 
Re Northumberland Avenue Hotel Co. (1886). 

The company, by adopting the contract, enters into a new 
agreement to carry out the preliminary contract—it does not 
ratify the original preliminary contract. It must be established 
beyond dispute that the company has undertaken liability under 
a novation. This may be inferred from the conduct of the 
parties —Natal Land Company v. Pauline Colliery Co. (1904). 


PROMOTION AND PROSPECTUS 
The Promoter. 

The persons who are the subscribers to the memorandum and 
articles of association have usually been brought together by 
one person who has conceived the idea of forming the company. 
Such a person is called a “ promoter,” an expression not statutorily 
defined but in Twyvroes v. Grant (1877) described as “ one who 
undertakes to form a company with reference to a given project 
and to set it going, and who takes the necessary steps to accom¬ 
plish that purpose.” 

A promoter, as has been seen, cannot be an agent for a com¬ 
pany not yet formed; and for the same reason he cannot be a 
trustee for it. Yet he has many of the duties and responsibilities 
of such persons. He is not permitted to utilize his advantageous 
position in connection with the company which he himself is 
forming, so as to make any secret profit out of his dealings on 
its behalf. When the company has become incorporated he may 

(/) See Vol. I, Chap. 4. 
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be its agent or trustee, as, lor example, if he acquires property 
for it in his own name. If, as often happens, he wishes to sell 
property of his own to the company, he must be particular to 
see that there is no possibility of an appearance of bad faith 
on his part. He should make it clear in the prospectus exactly 
what he is to receive and what he is to give in the transaction. 
Before entering into such a transaction, he should place the 
company in a position in which it can aofc with perfoct inde¬ 
pendence of judgment. 


Glucksteen v . Barnes (1900). 

A syndicate of persona bought property with a view to 
reselling it to a company which they proposed to form. 
They bought tlie property at £140,000 and sold it to the new 
company for £180,000. In addition they bought up curtain 
mortgages which the original vendor of the property had 
created. As the mortgagees did not expect to bo repaid in 
full, the syndicate were able to buy at a discount. The 
vendor then paid off tlio mortgages m full (out of the proceeds 
of the £140,000), and the syndicate made £20,000 profit out 
of that transaction. In the prospectus oF the new company, 
the profit of £40,000 was disclosed, but not the £20,000 profit. 
The members of the syndicate wero the directors of the now 
company, and they claimed that as they know of the trans¬ 
action, no further disclosure was necessary. Held , both 
profits ought to iuivo boon disclosed, and the company 
could claim the secret profit of £20,000. Diselostuo by the 
syndicate to themselves as ilireetors was not sufficient. If 
disclosure to the directors is to be sufficient, it must bo to 
independent directors. 


The Prospectus. 

After the company is formed, au invitation called a lk pros¬ 
pectus ” is usually issued by the promoter or promoters to induce 
the public to subscribe for shares in the company. The Act 
defines a prospectus as “ any prospectus, notice, circular, adver¬ 
tisement, or other invitation, offering to the public for subscrip¬ 
tion or purchase any shares or debentures of a company.” A 
document is not a prospectus unless it is addressed to the public 
at large, or to a section of the public generally, or to persons as 
members of the public —Nash v, Lynde (1929). A circular sent 
to a private friend by a director would not amount to a pros¬ 
pectus, though on the other hand, a document labelled “ for 
private circulation only ” of which copies were distributed indis¬ 
criminately, would be. Further, to bo a prospectus, the docu¬ 
ment must bo issued ; this may bo by the company, or by 
promoters respecting an intended company. Before it can be 
issued a copy, dated, and signed by every person named therein 
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as a director or proposed director (or his agent authorized in 
writing) must be delivered for, registration. A statement that 
a copy has been So delivered must appear on the face of every 
copy issued. 

Contents of the Prospectus. 

A contract to take shares is a contract uberrim& fidei , i.e., a 
contract requiring the utmost good faith between the parties, 
and according those issuing the prospectus are under a common 
law duty to disclose in it all particulars likely to influence the 
judgment of a reasonable man in deciding whether to subscribe 
to the intended issue. 

Apart from such common law requirements, Section 35 of 
the Act, and the Schedules thereto, require a prospectus to give 
particulars under a largo number of heads; the following is a 
brief summary 

1. Vendors, thoir names and oddrosaos, and tho amount paid to 

each and the coiibJderation therefor. 

2. Promoters, amount payable to each find tlio consideration. 

3. Directors, names, addresses and descriptions; qualification 

shares and rojnimerution ; interest of each director in tho 
promotion or property, mid all hums paid to induce him to 
become ft director, or as share qualification, or for services. 

4. Auditors, names and addresses. 

5. All material contracts, dates of and parties to, unless made 

in ordinary course of business or more than two years previ¬ 
ously, and time and place where public may inspect. 

6. The minimum subscription, viz. tho minimum amount which 

in the directors’ opinion must be raised in cash by tho issue 
to provide for :— 

(а) Tho purchase price of any property to be purchased 

wholly or partly out of tho issue; 

(б) Preliminary expenses, including underwriting com¬ 

missions and brokerage on shares ; 

(c) Repayment of money borrowed for the above purposes ; 
id) Working capital. 

7. Various particulars as to issues of shares and debentures within 

the past two years, including consideration and underwriting 
commissions. 1 

8. Rights of Classes of Shares as to voting, capital and dividends. 

9. Reports by the company’s auditors as to profits and dividends 

in each of the last three years. 

ID. If a business is being purchased out of the proceeds of the business, 

* a report by named accountants as to the profits of the 
business in each of the last three years. 

.11. The contents of tho Memorandum. 

These statutory requirements are subject to the following 
exceptions:— 
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(1) A prospectus published as a newspaper advertisement 

need not set out the contents of the Memorandum, but 
must comply with the statutory requirements as to 
disclosure in other respects. 

(2) A prospectus issued more than two years after the com¬ 

pany is entitled to commence business need not state 
the contents of the Memorandum, the particulars as to 
the subscribers, the particulars as to directors or pro* 
posed directors, or their qualification, remuneration, or 
interest in the promotion and property of the oompany, 
or the amount of preliminary expenses; 

(3) I’he statutory requirements do not apply to a prospectus 

or form of application issued to existing shareholders 
or debenture-holders of the company. 

Non-Disclosure. 

A director or other person responsible for the issue of a pros¬ 
pectus is liable to a fine of £500 if, to his knowledge, the pi*os- 
pectus fails to give the particulars set out above. 

Failure to disclose the particulars may also give rise to a 
3laim by a person who took shares on the faith oi the prospectus. 
This may happen in two ways. 

(i) If the failure to disclose certain information has the effect 

of rendering some statement contained in the prospectus 
untrue, that amounts to misrepresentation, and the 
allottees will have the remedies mentioned below. If the 
information was knowingly withheld, it amounts to fraud. 

(ii) Apart from the above, it may be that an action for 

damages may lie for breach of the statutory duty to 
disclose. It is a general rule of the common law, that 
where a statute imposes a duty on one person for the 
benefit of a class of persons, a member of the class who 
has been injured by the breach of duty may sue for 
damages. 

Misrepresentation. 

Remedy against Company Where a prospectus contains a 
misrepresentation, any person who has taken shares on the 
faith of such representation may, even though the ■ misrepre¬ 
sentation is made innocently, rescind the contract to take the 
shares and make application for his name to be struck off the 
register of members, He must, however, show that the repre¬ 
sentation did in fact induce him to apply for shares, although 
it need not have been the only inducement. It is sufficient if the 
misrepresentation was a substantial ground for taking the shares. 
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The motive for making the misrepresentation is immaterial, 
and rescission can be claimed, even if the misrepresentation was 
innocent and inadvertent. Application for rescission must be 
made within a reasonable time of discovery of the misrepresenta¬ 
tion and before the applicant has acquiesced in the allotment. 
If, for example, an allottee who has notice of the misstatement 
accepts a dividend, he thereby waives his right to rescind. A 
rescission is only permissible where restituo in integrum is possible, 
and must in any case be made before proceedings to wind up the 
company have been instituted. Where rescission is granted, the 
applicant will be entitled to the return of his money together 
with interest thereon at 4 per cent. 

i 

Remedy against Promoters or Directors .—The person who has 
taken shares by reason of misrepresentation may commence 
proceedings against those responsible for the publication of the 
prospectus— 

(1) For Fraud .—In which case he must show that fraud as 

already defined in Vol. I, Chapter 2, actually exists. 

(2) For Compensation under Section 37.—At co mm on law, 

damages in respect of misrepresentation can only be 
claimed where the representation was made fraudu¬ 
lently. Section 37, however, provides that (apart from 
fraud) a person who has subscribed for shares on the 
faith of the prospectus and has suffered loss by reason 
of an untrue statement contained therein is entitled to 
compensation from any director, promoter, or other 
person responsible for the issue of the prospectus, unless 
the defendant can prove one of the defences provided 
by the Section, i.e. :— 

(а) That he withdrew his consent to act as diroctor before 

the prospectus was issued and that it was issued 
without his authority and consent; 

(б) That tho prospectus was issued without his knowledge 

or consent, and that on becoming aware of the issue, 
he gave reasonable public notice of tho fact; 

(c) That after issue but before allotment he,’on becoming 
aware of the untrue statement, withdrew his consent 
and gave reasonable publio notice; 

Id) That up to the time of allotment he belioved and had 
reasonable ground to beliove that tho statement was 
true; 

(e) That in respect of a statement made by or copied from 
the report of an expert, the statement made was a 
correct and fair representation or copy; 

(/) That as regards a statement by an official person or copied 
from a public official document, it was a correct and 
fair representation of the statement. 
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An allottee may sue promoters, directors, etc., for damages 
for fraud or compensation under Section 37, irrespective of 
whether he is able to claim rescission from the company. 

A defendant compelled to pay damages or compensation may 
recover contribution from any other person who, if sued, would 
have been equally liable; except that a defendant guilty of 
fraud (e.g., who knew the statement to be false) cannot recover 
from one not so guilty. 

Where damages are awarded against one of several persons 
jointly liable, but not recovered, successive actions may be taken 
against the remainder, until tho full damages awarded are 
secured—Law Reform (Married Women and Tortfeasors) Act, 
1935. 


OFFERS FOR SALE 

It has been mentioned that a document only amounts to a 
prospectus if it is issued in relation to an intended company or 
by the company itself. Because of this it was formerly occa¬ 
sionally tho practice to allot all tho shares privately to one person 
or firm or corporation* and then for that person, etc. to seek to 
dispose of tho shares to the public by offering them tor sale. 
As this offer did not constitute a prospectus, tho statutory 
provisions were not applicable. 

This is now dealt with by section 38, which provides that 
where a company allots any shares or debentures with a view to 
their being offered to the public for sale, any document containing 
the offer for sale is deemed for all purposes to be a prospectus 
issued by the company. It is prima facie evidence that an 
allotment of shares or debentures was made with a view to an 
offer for sale to tho public, if— 

(а) an offer for sale was made within 6ix months of the allot¬ 

ment or agreement for allotment; or 

(б) at the date of the offer for sale the company had not 

received tho whole consideration for the Bhares or 

debentures. 

The document containing the offer for sale must consequently 
contain all the information which it is necessary to displose in 
a prospectus and, in addition, it must state— 

(а) The net amount of the consideration received or to be 

received by the company ; and 

(б) A place and time for inspection of the contract for the 

allotment of the shares or debentures. 
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SHARE-HAWKING 

Sections 35 to 38 of the Act aim at controlling public offers 
of shares or debentures by a company itself, its promoters and 
agents. Separate provision was required for controlling the 
activities of brokers, etc., known as share-pushing, and the latest 
legislation on this matter is contained in the Prevention of 
Fraud (Investments) Act, 1939. 

This statute prohibits any person from carrying on the 
business of dealing in securities unless he holds a licence issued 
by the Board of Trade. Certain exceptions are allowed, including 
members of recognized stock exchanges, municipal corporations, 
building and provident societies and unit trust managers. A 
deposit or guarantee is required from the applicant; the licence 
is renewable yearly; and the Board of Trade may by rules 
regulate the dealer's form of contract, and the books, accounts 
and records ho must keep, and may require him to permit inspec¬ 
tion of his records by his client. 

Moreover, the statute makes it an offence fraudulently to 
induce a person to invest money in, or to speculate in the fluctu¬ 
ating values of, securities. The possession or distribution of 
literature for such purposes is prohibited. This prohibition does 
not affect prospect uses of companies, or licenced dealers; noi 
members of recognized stock exchanges, etc., as set out above. 

UNDERWRITING 

“ Underwriting 11 is an arrangement whereby a company 
ensures that all the shares or debentures offered shall be taken 
up and subscribed for. “ Underwriters ” are persons who under¬ 
take, prior to tho offor of shares or debentures to the public and 
in consideration of a commission on the whole issue, to subscribe 
for, or to find suitable subscribers for, such of the shares or 
debentures offered for subscription as are not applied for by 
the public. Similar arrangements are frequently made where 
further shares or debentures are offered to existing members or 
debenture-holders. If commission is to be paid out of the capital 
of the company, either directly or indirectly, such agreements 
are subject to Section 43 of the Act, which imposes the following 
conditions;— 

(1) The payment of the commission must be authorised by 

the nrtioles. 

(2) The commission must not exceed 10 per cent, of the issue 

price of the shares or the amount or rate authorized by 
the articles (whichever is the less). 
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(3) The amount or rate of commission must be disclosed in 

the prospectus or statement in lieu of prospectus or, 
in the case of a private company, in a special statement 
used for the purpose. 

(4) The number of shares allotted firm subject to allowance 

of the commission (i.o., shares taken imconditionally by 
underwriters), is similarly disclosed. 

The seotion does not restrict the payment of commission out 
of profits, or on an issue of debentures, or the payment of broker¬ 
age (i.o., commission to brokers who introduce purchasers, 
without however underwriting any part of the issue). But in 
general no commission on shares should exceed a reasonable 
amount, otherwise the payment becomes tantamount to the 
issuing of shares at a discount, and this is, in general, illegal. 


ALLOTMENT OF SHARES 

The prospectus having been issued and advertised, the public 
makes application for shares in accordance with the form usually 
inserted in the prospectus. The application is an oiler to take 
shares, and the allotment by the company is the acceptance of 
that offer. But there is no binding contract until the allotment has 
actually been made, and notice thereof posted, or communicated 
in some other way, to the allottee; and unless the allotment is 
made within a reasonable time of the application, the offer will 
lapse -Ramsgate Victoria Hold v. Movtrjiore (1800). Where the 
post is the proper means of communication, the posting oi the 
letter of acceptance brings the contra ot into existence, and binds 
the parties, even although the letter is lost in the post. Until 
the contract is so brought into existence, the application may bo 
withdrawn by a communication by any means (even orally) 
to tho company. 

In respect of a first allotment of shares offered to tho public 
for subscription, no allotment may be made unless (i) applications 
have been received for shares to the amount of the “ minimum 
subscription 9 ’ (see item (6) of the contents of the prospectus, 
on page 176 above), and (ii) tho sum payable on application on 
each share has been paid to and received by the company. This 
sum must not be less than 6 per cent, of the nominal value of tho 
share (this provision applies also to every subsequent allotment). 

Should the “ minimum subscription ” not be subscribed within 
forty days after the first issue of the prospectus, all money 
received from applicants must be forthwith repaid without 
interest. If repayment is not made within forty-eight days 
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of the issue of the prospectus, the directors are personally liable 
to repay together with interest at 5 per cent, per annum from 
the expiration of the forty-eighth day. 

Statement in lieu of Prospectus. 

A public company which does not issue a prospectus relative 
to its formation must, at least three days before allotment, 
deliver to the registrar a statement in lieu of prospectus in the 
form prescribed by the Act. This document must contain most 
of the particulars which must appear in a prospectus. If a state¬ 
ment in lieu of prospectus is not delivered, the company cannot 
proceed to allot any shares or debentures. 

Irregular Allotment. 

An allotment made in contravention of the above require¬ 
ments, whether as to minimum subscription or filing of a state¬ 
ment in lieu of prospectus, is voidable at the instance of the 
applicant within one month after the statutory meeting (or after 
allotment, if that takes place later); and any director knowingly 
permitting the irregularity is liable to compensate the company 
and the allottee for any loss tlieiebv occasioned, provided action 
is taken within two years. 

COMMENCEMENT OF BUSINESS 

A private company may allot shares and commence business 
immediately upon receipt of its certificate of incorporation. A 
public company may not commence business or exercise any 
borrowing powers until it receives its “ Trading Certificate.” 

If the compauy has filed a prospectus, this certificate will be 
issued when a statutory declaration by a director or secretary 
has been filed to tho effect: — 

(а) That shares payable in cash to the amount of the mini¬ 

mum subscription have been allotted; 

(б) That each director has paid, on every share for which lie 

is liable to pay in cash, the same amount as members 
of the public must pay on application and allotment. 

If the company has not issued a prospectus, then it must 
register a Statement in lieu of Prospectus, together with a statu¬ 
tory declaration on similar lines to (6). 

Any contract made by the company after incorporation 
but before the date of this certificate is provisional only, and not 
binding on the company, but on such date it automatically 
becomes binding. 
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MEMBERS 

Persons become members either by- 

(1) Signing the Memorandum of Association as subscribers; 

or by — 

(2) Agreeing, in any other way, to be members, and having 

their names entered in the Register of Members. The 
agreement to become a member may consist of applica¬ 
tion and allotment, taking a transfer of shares by way 
of purchase or gift, or of accepting shares by trans¬ 
mission—i.e., by reason of the death, bankruptcy or 
lunacy of the holder ; and may bo implied, e.g., where 
a person agrees to become a director, knowing that to 
qualify for the purpose he must hold a number of 
shares. 

No person other than a subscriber to the memorandum be¬ 
comes a member until his name is put on the register. 

A person contracting to take shares as agent for another 
cannot be put on the register, even if he lias acted without proper 
authority. An infant has power to become a member either by 
subscription to the memorandum, allotment, or transfer, and 
while he is a member ho may exercise all the ordinary rights 
of a member ; but ho may repudiate his liability on the shares 
before or within a reasonable time of attaining majority, and a 
company can refuse to register an infant as a member. If an 
infant repudiates the contract, lie will not bo liable for any calls 
unpaid at the lime; though he will be unablo to recover any 
monies lie lias paid, save in exceptional {*ircumstances-*-N^£w^Mrj/ 
v. Scala, ( L(fds) Ltd . (1923). Should a person apply for shares 
in the name of his infant child, that person may be compelled 
to take the shares applied for and discharge all liability on them. 
Married women are sometimes barred from membership under 
the company’s articles of association, but they are not under 
any legal disability as to holding shares. 

A company cannot hold any of its own shares, but subject 
to its memorandum may take shares in another company, 
and also has the right to hold sucli shares if taken in com¬ 
promise of a debt or other claim. Shares in a company may 
be held by an individual in trust for the company, but no part 
of the company’s funds must have been used in acquiring the 
shares. Section 45 prohibits a company from lending money 
or giving any financial assistance for the purpose of enabling a 
person to purchase shares of the company, Exceptions are 
made in cases where the oompfcny in question is simply lending 
as part of its ordinary business (e.g., if it is a money-lending 
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company), or where there is a scheme to enable employees or 
their trustees (as in a profit-sharing scheme) to purchase fully 
paid shares* 

Limit of Liability of Members* 

A member of a company is liable to pay in cash any part of the 
nominal amount of his shares which is not paid up, e.g., if one £100 
share is held with £25 paid up, the member is liable for the remaining 
£75 and must pay the amount outstanding when it is called up 
by the company or the liquidator. Part or the whole of any 
amount remaining unpaid may be “ called,” as required, by the 
directors in accordance with the company’s regulations; and 
should the company become insolvent and there remains any 
amount unpaid on the nominal amount of the shares, this would 
be called up to the extent necessary for the satisfaction of the 
company’s indebtedness; but if the shares were fully paid, nothing 
further by way of contribution could be demanded from the 
shareholders. From this it follows that, except as provided by 
Section 47, shares cannot be issued at a discount; and if any 
are in faot so allotted the allottee will be liable to pay the discount 
on the winding up of the company. 

Moseley r. Koffyfontein Mines, Ltd. (1904). 

A company proposed to issue dobonturos at a discount of 
20 per cent., by undorlaking to repay £100 for every £K0 
borrowed. JTCvery holder of the debentures issued as security 
for tho loan was to have thought to surrender the debtmtuies 
in exchange for fully paid shares of £1 each, i.o. a person who 
lent £80 might claim 100 shaies of £1 each. Held, the 
proposed arrangement was illegal. 

Until the 1929 Act, a company that had issued shares which 
had fallen to a discount on the stock exchange found it im¬ 
practicable to obtain capital by issuing further shares of tho 
same class, as investors would not subscribe for them at par. 
Now by Section 47 of the Act, shares of a class already issued 
may bo issued at a discount if— 

(a) The issue is authorized by a resolution passed at a general 

meeting of the company and sanctioned by the Court; 

(b) The resolution specifies the maximum rate of discount at 

which the shares are to be issued; 

(c) At the date of issue at least one year has elapsed since the 

date on which the company was entitled to commence 
business; and 

(<f) The shares are issued within one month after the date 
on which the issue wee sanctioned by the Court car 
within any extended time allowed by the Court. 
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Every Annual Return, Balance Sheet and Prospectus issued 
after the issue of the shares must oontain particulars of the dis¬ 
count allowed, so far as it has not keen written off. 

There is nothing, however, to prevent the issue of shares at 
a premium. 

In two cases shares may be allotted as fully or partly paid 
up otherwise than in cash, viz. 

(1) When the services rendered by any persons have increased 

the value of property sold to the company; 

(2) When property has been sold to the company. 

In these cases a contract or details of the contract if it is 
not in writing, showing all material particulars, must accompany 
the return of allotments, which must bo filed within one month 
of allotment. II the shares are issued as fully paid up in con¬ 
sideration of the sale, the allottee will not ho liable to pay any 
sums upon them, provided tho transaction was honest and was 
not merely a device to obtain a fraudulent bargain. The more 
fact that tho price paid by the company is high is not sufficient 
to impugn tho transaction. To set aside such a transaction it 
must be shown that the consideration was illusory. 

A past member remains liable to some extent for the amount 
unpaid on his shares for the period of one year after transferring 
them. Should the company be wound up within that period, his 
name would bo put on what is known ns tho “ B ” list. See 
post , page 2J7. 

Register of Members. 

* Every company is bound to keep at its registered office a 
Register of Members, and enter in it the names and addresses 
of all members, their occupations, a statement of the shares held 
by each member, distinguishing each share by its number, 
particulars of the amount paid or agreed to be considered as 
paid on each share, the date of entry as a member of the company, 
and the date of ceasing to be a member. Any member may 
inspect the register without payment, and non-members may 
do so on payment of a foe not exceeding a shilling. Any person 
may have a copy at the price of 6 d. per 100 words, but he 
must not himself take a copy or extracts. Tho register may 
be closed for a period or periods not exceeding thirty days 
in the aggregate in any one year, provided that due announce¬ 
ment is made by advertisement. The register is usually closed 
so that dividend warrants may be prepared. 
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Companies with a membership of more than 50 most keep 
an index of members. The register itself may be an index if 
it is in that form, or the index may take the form of a card index, 
or any other convenient form. 

No notice of any trust can be entered on the register. This 
does not mean that there cannot be a trust of shares; but, if the 
trustee is put on the register he is liable as a shareholder and the 
company can deal with him as such, and is not responsible to the 
beneficiaries. A oompany may, however, bo affected by having 
actual notice of another party’s interest in the shares. 


Bradford Banking Co. v. Briggs (1886). 

X, a member of the A company, deposited his shares 
with a bank as security for an overdraft. The bank gave 
notice of its charge to the company. Later the A oom¬ 
pany also advanced money to X, and claimed a first charge 
in respect thereof by virtue of a clause in the Articles, which 
gave it a “ first and paramount lien ” over the shares of a 
member for all sums due to him from the company. Held, 
that the bank’s charge had priority. 

]t appears from the caseB that the effeot of a e< paramount lien ” 
clause is to give the company a prior charge in respect of unpaid 
calls (whether made before or after receipt of notice of another 
party’s lion), but in respect of other debts due by a member, 
the case cited governs the position. 


Annual Return. 

Each year, a company having a share capital must make a 
list of its members as on the fourteenth day after the first or 
only ordinary general meeting in the year and of all persons who 
have coased to be members since the date of the last return or 
(in the case of the first return) since the incorporation of the 
oompany. 

This return, which must be sent to the Registrar of Companies 
within twenty-eight days of the first or only general meeting in 
the year, must give the following particulars 

(1) The names, addresses and occupations of past and present 
members and the number of shares held by each 
existing member, specifying the shares transferred 
since the last return (or since incorporation), and dates 
of registration of transfer of all shares. If the names 
are not in alphabetical order, a sufficient index must 
be included. 
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By a war-time Order, public companies may omit 
these lists of past and present members from all returns 
after the first. 

(2) The address of the registered office. 

(3) A summary distinguishing between shares issued for dash 

and shares issued as fully or partly paid up otherwise 
than in cash, and specifying the following particulars :— 

(a) The amount of the share capital, and the number of 

shares into which it is divided ; 

(b) The number of shares taken from the commencement 

of the company up to the date of the return; 

(c) The amount called up on each share; 

(d) The total amount of calls received; 

(e) The total amount of calls unpaid; 

(/) The total amount of the sums (if any) paid by way of 
commission in respect of any shares or debentures; 

(g) Particulars of the discount allowed on the issue of any 
shares issued at a discount, or of so much of that dis¬ 
count as has not been written off at the date on which 
the return is made ; 

{h) The total amount of the sums (if any) allowed by way 
of discount in respect of any debentures since the date 
of the last return; 

(i) Tho total number of shares forfeited; 

(&) The total amount of shares for which share warrants aro 
outstanding at the date of the return; 

(Z) The total amount of share warrants issued and surren¬ 
dered respectively since the date of the last return; 

(m) Tho number of shares comprised in each share warrant; 

(w) All Buch particulars with respect to the persons who at 
the date of the return are the directors of tho company 
as are by the Act required to he contained with respect 
to directors in the register of the directors; 

(o) The total amount of the indebtedness of the company in 
respect of all mortgages and charges which aro required 
to be registered with tho Registrar of Companies. 

Every company, except a private company, must include in 
its Annual Return a certified copy of the last balance sheet, 
audited by the company’s auditors, together with a certified copy 
of the auditors’ report on the balance sheet. A private company 
must include the certificate or certificates of compliance with 
certain restrictions imposed upon it, mentioned on page 214. 

SHARES 

Definition. 

A share has been defined as “ the interest of a shareholder 
in the company, measured by a sum of money, for the purpose 
of liability in the first place, and of interest in the second.” 

The proportion of capital to which each member is entitled 
in respect of each share held by him is his share in the capital 
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of the company. The rights of a shareholder both as to dividends 
and capital are prescribed either by the memorandum or by 
the articles of the company. 

Share Certificates. 

Every share in a company is numbered, and the shares of 
each member are identified by such numbers. Every member has 
a right to a certificate for his shares, and the certificate must be 
ready for delivery within two months after allotment or transfer. 
“ A certificate is a statement that the company asserts that the 
person to whom it is granted is the registered shareholder entitled 
to the shares included in the certificate and that the amount 
certified to have been paid has been paid,” (m) 

If the company has issued a certificate stating that a certain 
person is the registered holder of specified shares, it cannot 
(subject to what is stated infra concerning forged transfers) 
afterwards allege that he is not entitled to them, as against any 
person who has in good faith acted in reliance on the certificate. 

Dixon v. Kennaway (1900). 

A applied to B, a stockbroker, who was secretary to a 
company, for 300 shares in tho company. B’s clerk, who 
was not a shareholder m the company, executed a transfer 
of 300 shares to A. Tho company registered the transfer 
without requiring production of the certificate and issued a 
now certificate. 

It was held that the company was estopped by thoii 
certificate from denying that the plaintiff was the proprietor 
of the shares, and as tho company could not deliver shares 
which it did not possess, the Court awarded the plaintiff 
damages based on (1) the amount paid for the shares, and 
(2) intorest at 4 per cent, per annum from tho date of pay- 
meht. 

Similarly, under the rule in Turquand's Case (see page 172), 
the company may be estopped by the acts of its agent or servant, 
where he acts within the scope of his apparent authority, and 
there is nothing to put the third party on inquiry. Thus in 
Peterborough Trust Ltd. v. Steel Industries of Great Britain , Ltd . 
(1934), the secretary of the defendant company had authority 
to issue, and was accustomed to issuing, the allotment letters of 
the company; but without the knowledge of the directors he 
issued certain allotment letters for fully paid shares. The plain¬ 
tiffs claimed to be put on the register. It was held that the com¬ 
pany must either allot the shares or pay damages. 

No estoppel is created, however, (i) by a forged share certificate 
or other document, since a forgery is a nullity and of no effect 
(m) Buckley, Company Law . 
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whatever; or (ii) by a document issued without authority, and 
in respect of which the company has done no act from whioh it 
ought to be inferred that the company had knowledge of the 
transaction. 

Ruben v. Gbeat Fingall Consolidated Co. (1906). 

The secretary of the company forged the names of two 
directors on a certificate for sharos and affixed thereto the 
company’s common seal. 

It was held that the company was not estopped from 
denying the validity of the certificate and was not liable for 
tho wrongful act of its servant. 

The doctrine of estoppel also applies with respect to the 
statement in the certificate that the shares are fully paid when 
in fact they are not fully paid. 

Bloomenthal v. Poiid (1897). 

A lent £1,000 to a company on the security of a promis¬ 
sory note on tho terms that tho company should give him 
fully paid up shares as a collateral socurity. The company 
issued to A a certificate for 10,000 shares which stated that 
A was the registered holder and that tho shares wore fully 
paid. As a matter of fact nothing had boon paid on the 
shares. Tho company was afterwards wound up and A 
was put on tho list of contributories. 

It was held that he must bo removed from tho list, as tho 
company and tho liquidator worn estopped from donyiug that 
the shares were fully paid. 


Transfer of Shares. 

Shares may be freely transferred subject to any restriction 
in the articles. Where the articles do not restrict transfer, 
shares may be transferred to any person—even to a pauper, and 
the directors must register tho transfer, though it is made with 
tho hope of evading liability. The only exception is that direc¬ 
tors can refuse to accept an infant as transferee. Accordingly, 
the articles usually givo power to the directors to refuse a transfer 
where calls ai;e in arrear or for other reasons ; and sometimes the 
articles provide that directors may use a discretionary power 
without assigning any reasons. Whore directors have a discre¬ 
tion, and in the exercise of it they register a transfer, they cannot 
afterwards object to the transfer, unless their consent was 
obtained by fraudulent concoalment, or by some official or person 
who was in a position to take advantage of them. 

The transfer must be in writing, signed by the transferor and 
transferee, but need not be by deed unless the articles require it. 
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The transfer, together with the certificate, is sent to the company. 
When the name of the transferee has been entered in the register 
as that of a shareholder, lie becomes a member of the company. 

Should the company register a forged transfer, and thus 
remove the name of the true owner, it has no answer to a claim 
by the latter to have his name restored to the register of members 
and to be paid any dividends he has missed. The register is, 
in any case, only prima facie evidence of membership and the 
company can remove the name of the transferee without fear 
of consequences. But if it has on the strength of the forged 
transfer issued a share certificate to the transferee, and a bond 
fide purchaser from him has acted in reliance upon it, the com¬ 
pany will be estopped, as against such purchaser, from alleging 
that the certificate is incorrect and that the transferee does not 
hold the shares stated therein. It will, therefore, have either to 
register the buyer (and this it can do only by allotting him 
shares or purchasing shares for him), or pay him damages. 

On the other hand a person who sends or presents a transfer 
to the company with a request that it be registered impliedly 
warrants it genuine, and the company can therefore—provided 
it has acted without negligence—look to such person for indemnity 
against any loss it has incurred by reason of its acting on the 
transfer. This applies although the person sending the transfer 
was an innocent and bond fide transferee, or a broker acting in 
good faith —Sheffield Corporation v. Barclay (1905). 

The Forged Transfer Acts, 1891-1892, authorize a company 
which has acted on a forged transfer to compensate in cash 
any person who has suffered loss thereby ; and for this purpose 
to provide a fund by charging an extra fee on every transfer, 
or by insurance, or in any other manner. But the Acts give no 
right to an injured transferor or transferee to demand compensa¬ 
tion, and place no obligation on the company. 

If a shareholder is selling a part only of his shares, the share 
certificate is usually lodged with the company together with the 
proposed transfer signed by the transferor. The Secretary then 
endorses a memorandum on the transfer stating that the share 
certificate has been lodged. This certified transfer is sent to the 
proposed transferee, and ho signs it, relying on the “ certifica¬ 
tion If a company secretary exceeds his authority by certify¬ 
ing a transfer without having received the share certificate, the 
company is not estopped by the certification from setting up the 
true facte, and thus incurs no liability to the transferee— Klein - 
wort v. Associated Automatic Co. (1634). 
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Transmission of Shares. 

When a member dies his shares become the property of his 
personal representative, and the company, on this person’s proof 
of title by means of probate or letters of administration, must 
recognize his transfers as if they had been made by the deceased 
himself* The personal representative can demand that he be 
registered as the owner of the shares, but he cannot be bo regis¬ 
tered against his will. If he is registered he becomes a member 
possessing full rights and subject to all liabilities, but he must 
hand over all profits to the trust estate and may claim indemnity 
from it for any liabilities, e.g. 9 calls, incurred by him. 

On the bankruptcy of a shareholder the bankrupt’s shares 
vest in the trustee in bankruptcy, who can sell and transfer the 
shares as if he were the registered owner, or he may disclaim 
them as being “ onerous property ” if there is any liability still 
attaching. In the latter event the company may prove in the 
bankruptcy for the amount unpaid on the shares. 

Share Warrants. 

Fully paid shares in a public company are sometimes repre¬ 
sented by Shake Warrants instead of certificates. Share 
warrants are in writing under seal and declare that the bearer 
is entitled to the shares numbered on the warrant. The name 
of the holder does not appear on the warrant or in the share 
register. Share warrants bear on issue an ad valorem duty at 
the rate of £3 % of the nominal value. They cannot be issued 
unless the articles permit such issue and a shareholder requests 
that it be done. In such a case, the holder delivers up his cer¬ 
tificate in exchange for the warrant; his name is struck out of 
the register in respect of the shares concerned, and an entry is 
made recording the issue of the warrant. 

Delivery of a share warrant transfers the shares to which it 
relates. No instrument of transfer is necessary, and no reoord 
of the transaction appears in the company’s register. There¬ 
fore, no stamp duty is payable on sale or transfer. Share 
warrants are negotiable instruments. 

The warraht holder is not a member of the company and has 
only Buch rights of voting as are conferred by the articles. If 
the holder of a share warrant wishes to exchange it for a share 
certificate, the company must, subject to the company’s articles, 
accede to his Request, and enter his name in the register of 
members. 



192 


PRINCIPLES OF MERCANTILE LAW 


To every share warrant issued, numbered dividend coupons are 
annexed. These are perforated, and the holder tears them off 
as dividends fall duo and presents them at the place appointed 
for payment. This “ place ” is generally the company’s bankers. 
When all the coupons have been used, a further perforated slip, 
known as a “ talon,” is detached and exchanged for a further 
supply of coupons. 

Galls on Shares. 

Shares are rarely paid up in full on allotment, e.g., a £10 
share may be offered to the public payable as to £1 on applica¬ 
tion, £1 on allotment, £1 two months after allotment, and the 
balance of £7 as and when it is “ called up ” by resolution of 
the board of directors, A call must be made in accordance 
with the articles. It must be made equally on all members, 
be duly authorized, and notice thereof given to members. It 
must be made for the company’s benefit, and not merely to 
give directors advantages which they would not otherwise possess. 

Any shareholder may pay up money in advance of calls if the 
articles so provide. A shareholder who has thus paid money in 
advance of calls is entitled to interest on the advance, whether 
profits are made or not, and if the company were to be wound 
up the money so lent would bo repayable before money paid 
on account of shares. 

Forfeiture , Surrender and Lien .—If the articles so provide; 
but not otherwise, directors have power to declare the shares 
of a member forfeited for non-payment of calls or for some 
similar debt due in respect of the shares. A company claiming 
to forfeit shares under its articles, must be very careful to comply 
strictly with the provisions of the articles, and the power must 
bo exercised by the directors bona fide and in the interests of the 
company. As from the date of forfeiture the defaulter ceases 
to be a member of the company, unless ho holds other shares which 
have not been forfeited. 

Shares so forfeited become the property of the company and 
may be sold or transferred, the new holder being liable for the 
amount unpaid on the shares. If in addition to the unpaid calls 
he pays a premium, this is a profit of the company and forms no 
part of the capital. The articles may provide that the previous 
holder remains a debtor (though not as a member or contributory), 
for his unpaid calls, but in such cose any amounts paid on the 
shares by the new holder reduce such liability. 

The leave of the Court is necessary before forfeited shares 
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can be cancelled, as this would result in a reduction of capital, 
which is not allowed except by the approval of the Court, 

Where forfeiture would be justified, and the defaulting 
member is prepared to hand over his shares to the company, the 
directors may, if empowered by the articles, take a surrender. 

The articles, as a rule, give the company a lien on iho 
shares and dividends thereon for the debts and liabilities of 
the member to the company, and power to enforce the lien by 
sale. Unlike forfeiture, this power may be exercised in ros]>ect 
of any debt due to the company. If the company sells the 
shares, it retains from the proceeds the amount of the debt, 
and must refund any excess to the member. 


CAPITAL 

Terms used in connection with Capital. 

The share capital authorized to bo issued by the memorandum 
of association is called the Nominal or Authorized Capital. This 
need not necessarily bo issued all at onco. The shares offered to 
the public for subscription and taken up, together with those 
allotted in consideration of property, services, etc., constitute the 
Issued or Subscribed Capital . The amount paid up or credited 
as paid up on the shares issued is termed the Paid-up Capital. 
This would be the same amount as the issued capital if all the 
shares issued were subscribed for and fully paid up. Where the 
shares are not fully paid up, the amount remaining outstanding 
and liable to be called for by the directors is termed Uncalled 
Capital . ’ It can be called up only in accordance with the regu¬ 
lations laid down in the articles of association. 

Capital Assets means the total assets, liquidated and un¬ 
liquidated, of the company. Debenture Capital refers to money 
raised by the company by the issue of debentures, and is not 
capital in the strict sense of the term. It is a debt due by the 
company to the debenture holders, who are creditors and not 
members. 

Reserve Capital is a term used to describe capital which can 
be called up only in the event of a winding-up. A company 
may provide in its articles or by special resolution that a certain 
part of uny amount uncalled on shares issued shall be held in 
reserve and called up only if the company goes into liquidation. 
A provision to this effect is always made in the case of banking 
companies in order to enhance the confidence of customers. 
vol. n a 
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Fixed and Circvhting Capital The assets of the company 
are often described as fixed or circulating dapital, By u fixed ** 
capital is meant property acquired for retention and use, e.gr., 
plant and buildings. “ Circulating ” capital comprises property 
produced or acquired for sale or resale at a profit, together with 
book debts and cash resulting from sales* 

Reduction of Capital. 

Capital may be reduced by special resolution, confirmed by 
the Court in accordance with Section 55 of the Act, The power 
to reduce must be given by the articles. The reduction must 
be confirmed by the Court on petition. The order of the Court 
must be advertised, and the Court may order that the words 
u and reduced ” be added, for a time, to the name of the com¬ 
pany, if there are special reasons for so doing. Where the reduc¬ 
tion of capital involves a diminution of the liability of shareholders 
in respect of shares not fully paid, or a return of paid up capital 
to the shareholders, the Court will have regard to the rights of 
creditors who may bo prejudiced by the reduction, and may 
order security to be given to any dissenting creditor* But 
creditors are not generally entitled to object when the reduction 
does not involve return of capital or diminution of shareholders’ 
liability, e.g., where it is for the purpose of writing off capital 
which has already been lost and thus bringing the capital into 
line with the assets remaining. 

Alteration of Capital. 

If authorized by its articles, a company may increase 
its capital. Ad valorem duty is pay aide on the amount of the 
increase. 

If the articles so provide, a company may consolidate its shares 
into a smaller number of larger denomination; it may also 
subdivide its shares into shares of smaller amount; or convert 
fully paid shares into stock ; or reconvert such stook into fully 
paid shares. If authorized by the articles, the Nominal Capital 
may be diminished by the cancellation of shares that have 
not been taken up, but any alteration which involves a reduction 
in the subscribed capital requires a special resolution and the 
confirmation of the Court. 

The powers to inoroase, consolidate, sub-divide, cancel or 
convert capital must be exercised by the company in general 
meeting, but no particular form of resolution is required by the 
Act. 
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Glasses of Shares. 

The division of the capital into classes of shares or stock may 
be authorized by either the memorandum or artioles. The 
memorandum usually sots out the division of the capital into 
various classes, and the articles define the rights of each class. 
A normal division is into Preference, Ordinary, and Deferred 
Shares. 

Preference Shares .—The holders of preference shares receive a 
fixed dividend, before any profits are divided among the holders 
of the ordinary shares. These shares may be “cumulative,” 
that is, if the profits in one year are not sufficient to pay the 
agreed dividend, the deficiency is to foe made up in subsequent 
years before any other dividend is declared. All preference shares 
are deemed to be cumulative unless they are expressly stated 
to be'non-cumulative. It is sometimes provided that preference 
shares shall be “ participating,” that is, when a certain rate of 
dividend has been paid on the ordinary shares, the preference 
shareholders shall reoeive, in addition to their fixed dividend, 
Bay, one-fifth or other proportion of the surplus profits. Should 
the preference shares be stated to bq “ preferential as to capital,” 
then, if the company goes into liquidation, the assets remaining 
after all debts have been paid will be used to pay off the preference 
shareholders before the other members reoeive anything on 
account of their shares. If no such priority is given, all shares 
are paid off on an equal footing without reference to their respective 
rightB as to dividend. If on a winding-up, there is a surplus 
after payment of debts and repayment of share capital, the 
preference shareholders are entitled to share in the surplus unless 
the articles provide otherwise. 

Redeemable Preference Shares .—There may be issued if the 
articles bo authorize. Only fully paid shares may be redeemed, 
and they may be redeemed only out of profits available for 
dividends, or out of the proceeds of a further isbuo of shares made 
for that purpose. Where shares aro redeemed out of profits there 
must be transferred to a “ capital redemption reserve fund ”, out 
of profits otherwise available for dividends, a sum equal to the 
amount applied in redeeming the shares. When they are re¬ 
deemed ont of the proceeds of a fresh issue, any premium payable 
cm redemption must be provided out of profits. 

Ordinary Shares .—There receive the whole Of the balance of 
profits available for dividends after payment of the dividend on 
the preference shares, if there axe no deferred shares or par¬ 
ticipating preference shares. 

Deferred Shares .—These shares arc often termed “Founders’ 
shares,” as they are* as a rule, taken by the promoters of the 
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company. If the consideration for their allotment is services, 
or the payment of expenses such as those of promotion, a con¬ 
tract or particulars thereof must be filed with the Registrar. In l 
some cases, deferred shares are most valuable and receive large 
dividends, but of course their relation to the remaining shares 
of the company depends upon the articles or the memorandum. 

Stock. 

When fully paid up, shares may be converted into stock. 
This means that the shares are, in effect, consolidated. So 
where shares of £5 nominal value arc converted, it is possible to 
hold stock of the nominal amount of £3 15*., provided the 
articles do not (as they usually do) prohibit the issue of fractions 
of a £. The usual reason for conversion to stock is that as it is 
then no longer necessary to use the distinctive numbers by which 
each share must be identified, much office labour is saved. This 
follows from the fact that when transferring shares, the distinctive 
numbers must be shown on all documents and in the company's 
books. 

Reorganization of Capital. 

Apart from the alterations to share capital mentioned on 
page 194, a reorganization of capital may be effected by* altering 
the rights of the classes. 

If the rights of a particular class arc defined in the Memor¬ 
andum, they may be altered by any means prescribed by the 
memorandum, or failing any such provision, by means of a 
compromise under Section 153 of the Act. This involves calling 
a meeting of the class, as directed by the Court; obtaining a 
majority in favour of the scheme, amounting to thrcctfourths 
in value of the shareholders concerned, who vote either in person 
or by proxy; and finally obtaining the sanction of the Court. 

It is more usual, however, for the rights to be defined in the 
articles, when they may be varied by the simple process of 
altering the articles concerned by a special resolution of the 
company. If the articles so require, the consent of the class 
concerned must also be obtained, by resolution at a separate 
meeting of the class. 

Where either the memorandum or the articles require the 
consent of a majority of the class to any variation of their rights 
and the rights are so varied, the minority, if they hold 15 per cent, 
of the issued shares of the class, may within seven days appeal 
to the Court. The variation is then of no effect unless sanctioned 
by the Court.—Section 61. 
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DIVIDENDS 

Dividends are the profits of trading divided amongst the 
members in proportion to their shares. They are paid by a 
company to shareholders in proportion to the nominal value of 
the shares they hold, or, if the articles so provide, in proportion 
to the amounts paid up on them, and in accordance with the 
priorities attaching to the various classes of shares. 

Dividends can be paid only out of profits. No part of the 
capital of a company can be used for the payment of a dividend. 
Where, however, shares are issued for the purpose of the con¬ 
struction of works or the provision of plant which cannot bo 
made profitable for a lengthened period, the company may, if 
the articles so provide and the Board of Trade agrees, pay 
interest on such capital at 4 per cent, per annum or such other 
rate as may be prescribed by Order in Council, and may charge 
such interest to capital as part of the cost of the work. As 
already stated, interest may be paid out of capital on calls 
legitimately received in advance. 

Losses of circulating capital in the current year must be 
made good, i.o,, deducted from current receipts, before paying 
a dividend ; but losses of previous years need not bo made good 
unless the articles require. Commercial prudence may, of 
course, dictate a more cautious policy. 

Similarly, although it is usual and proper to make provision 
for depreciation of fixed capital, unless the articles so require a 
company is not legally bound to make good losses of fixed capital 
before distributing current profits. This applies particularly to 
the wastage of such assets as mines and quarries. The effort 
in such cases is that each dividend includes a part return of 
capital. Again, any appreciation of a fixed asset, if realized by 
sale, may be utilized in the payment of a dividend. If there 
is a reserve fund to which profits have been transferred from 
time to time, and there accumulated, such profits may be paid 
away as dividends, even though there is a loss on capital. 

The rate and method of payment arc governed by the articles. 
As a rule, the members in general meeting arc empowered to 
declare a dividend for the year at a rale not exceeding that 
recommended by the directors ; but the directors may them¬ 
selves declare such interim dividends, c.g., for the half-year, as 
the profits justify. The articles usually authorize the directors 
to transfer to reserve such amount as they think fit, before 
recommending a dividend. Provided the directors act bond fide 
in what they consider to bo the interests of the company, the 
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members cannot object to profits being tmwferred to reserve, 
nor increase the rate recommended by the directors. 

In general, shares may not be issued at a discount, and this, 
of course, applies to ** bonus shares/’ i.e., shares issued to mem¬ 
bers as fully paid up ; but it is possible for a company having 
a reserve fund to apply part of the fund in paying for unissued 
shares, and then to issue those shares, in lieu of a dividend, to 
its members. The member, in effect, pays for the shares by 
acquiescing in the transfer of money, which he might otherwise 
draw as dividend, from the reserve fund to the share capital of 
the company. 


BORROWING POWERS AND DEBENTURES 

The Memorandum of Association usually expressly permits 
"the company to borrow, and even without such an express 
provision a trading company has implied power to borrow to 
any extent for the purposes of its business. The Articles, how¬ 
ever, frequently limit the directors’ authority to exercise the 
power; thus Table A provides that the amount of any loans , 
outstanding shall not at any time exceed the issued share capital 
of the company without the sanction of a general meeting of 
the company. 

If any such limit is exceeded the transaction is void as regards 
the excess. In such a case the lender cannot sue the company 
directly on the contract to repay, for the contract is ultra vires. 
But the lender may restrain the company from parting with any 
part of such borrowed monies still in its possession and may 
get an order for recovery, and if the borrowed monies have been 
used to repay enforceable debts owed by the company, the lender 
may sue the company to that extent, on the principle of subro¬ 
gation— Sinclair v. Brougham (1914). Possibly also the lender 
may sue the directors for breach of warranty of authority; 
whilst if the directors are merely exceeding a limit placed on 
their powers the company may ratify the lending, or may be 
bound under Turgmnd 9 s Rule —sec page 172. 

A power to borrow includes a power to give security, and 
where the company requires the money for any lengthy period 
it is usual to raise it by means of debentures. A debenture is 
an acknowledgement by a company, usually under its seal, of 
a loan made for a fixed or determinable time or in perpetuity, 
and usually providing for payment of a fixed rate of interest in 
the meantime, and charging all or part of its assets with such 
payments and with the due repayment of the loan. 
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Kinds of Debentures. 

Debentures may be redeemable, i.e,, repayable at a date which 
is fixed or determinable; or they may be irredeemable or per¬ 
petual, that is, repayable only in the event of some specified 
contingency, such as the winding up of the company, or default 
in payment of interest. 

A debenture that gives a charge is usually termed a mortgage 
debenture, whilst a debenture that gives no charge, that is, is a 
bare promise to pay, is known as a naked debenture. 

A debenture may be a single bond, e.g., issued to a banker 
to secure a loan. In this case, any charge given is contained 
in the bond itself. It may, however, be one of a series of equal 
amount, say 1,000 bonds of £100 each, issuod to members of 
the public. Sometimes, debenture stock is issued ; this is a con¬ 
solidated loan, that can be dealt with in any amount, largo or 
small, each holder being provided with a debenture stock certifi¬ 
cate stating the amount of stock to which he is entitled. 

Debentures and debenture stock certificates may be payable 
either to beaTer or to registered holder. Bonds and certificates 
payable to bearer are transferable by delivery and are negotiable 
instruments. Payment of interest thereon is usually effected 
by the attachment of shoots of numbered coupons for surrender 
as the interest falls due. In the case of registered debentures 
and debenture stock, the names of the holders arc entered in a 
register of debenture or debenture stock holders, and transfer 
is effected by the parties completing and lodging with the com¬ 
pany an instrument of transfer, as in the case of shares. Interest 
is paid by means of warrants. 

Trust Deed. 

Where a series of debentures is issued, or an issue of debenture 
stock is made, since it would be impracticable to have a number 
of mortgages on the same property, it is usual to have recourse 
to a trust deed. This is a contract between the oompany and 
trustees acting on behalf of the prospective debenture holders; 
it specifies the amount and term of the loan and the rate of 
interest, usually requires the company to keep the property 
charged In repair and insured, and sets out the remuneration pf 
the trustees and their powers in the event of default by the 
company. Tlie trustees usually hold the title deeds of any 
landed property charged, so that the oompany is rendered 
incapable of creating any subsequent charge ranking in priority 
on such property. The main advantage of the trust deed is 
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that the trustees, as paid and experienced agents, can take 
effective and immediate action on behalf of the debenture holders, 
who may be numerous, scattered and unknown to each other. 

Debentures ranking 11 Pari Passu. 11 

When debentures are issued in a series they are numbered 
consecutively, and arc declared to rank between one another 
“ pari passu,” that is, equally. If this declaration is omitted 
the debentures do not rank equally, but create rights having 
priority in the order in which the debentures are issued. 

Fixed and Floating Charges. 

The security may consist of a fixed or specific charge on certain 
specified fixed assets of the company, such as its land and build¬ 
ings, plant and machinery. Such a charge may bo by way of 
a legal mortgage or of an equitable charge (see Chapter 2). On 
the other hand the security may be merely a floating charge, 
which may be on the whole undertaking, or on certain specified 
fixed nssets, or on assets that are changing from day to day and 
fluctuating in value, such as book-debts and stock-in-trade ; 
or on some or all of those. Frequently, a fixed charge on fixed 
assets is given with a floating charge on the undertaking and 
circulating assets. 

A fixed charge usually permits the company to retain posses¬ 
sion of the asset charged, but prevents the company from dis¬ 
posing of such asset or otherwise dealing with it. Whore the 
security is a floating charge, however, the company may deal 
with any of the assets included in the charge in the ordinary 
course of business until the cliargo “ crystallizes ” and becomes 
“ fixed.” It automatically becomes fixed on a winding up or 
on the appointment of a receiver, or otherwise when the money 
secured by it becomes payable under any of the conditions con¬ 
tained in tho debenture, and proceedings are instituted to enforce 
the security. 

A fixed charge generally has priority over any floating charge 
comprising the same property. This is so although the floating 
charge bo prior in point of time 1 , and even though the floating 
charge provided that it should have priority over any fixed 
mortgage ; unless in the latter case the person taking tho fixed 
mortgage was aware when ho took it of that clause in the prior 
floating charge. 

Registration of Debentures, Mortgages, and Charges. 

By Section 79 of tho Act, particulars of charges falling within 
the section—these include floating charges and charges securing 
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an issue of debentures—must be filed with the Registrar within 
twenty-one days of creation by the company, or of acquisition 
of any property already subject to a charge. 

The effect of failure to register a charge created by the 
company is to make the loan immediately repayable and the 
charge void against other creditors and any liquidator. Thus 
the lender has a right immediately to demand repayment and 
to enforce his security against the company, subject to inter¬ 
vention by other creditors ; wliilst if the company winds up, 
the security becomes entirely void, but the leudor can prove for 
his debt as an unsecured creditor. 

The Court may permit late registration if satisfied that the 
delay was due to inadvertence ; but the (lourt will allow any 
charge registered in the meantime to retain its priority, even if 
the chargee know of the existing unregistered charge— Re Mono¬ 
lithic Building Co. (1915). 

Charges affecting property of the company must also be 
entered in the company's Register of Debentures, Mortgages 
and Charges, which is one of the books that must be kept at 
the registered office of the company. 

Remedies of Debenture-Holder. 

If default is made in payment of the principal or interest 
secured by a debenture, or if the security is in jeopardy, or if 
any other event happens upon which the debenture holder is 
entitled to demand the redemption of his loan, the debenture- 
holder has some or all of the following remedies 

(1) To sue for reimyinent of the principal, with any interest 

due. 

(2) To appoint a receiver, if empowered to do so by the terms 

of the debenture ; in the absence of such power, (mo 
debenture-holder, on behalf of himself and all other 
holders, may apply to the Court in a tf debenture-holders’ 
action ” to appoint one. Where it is desired that tho 
receiver should carry on the business of tho company, 
it is necessary for him to bo invested with powers of 
management. In such a case, he is referred to as a 
“receiver and manager.” 

(3) To apply to the Court for foreclosure- 

(4) To present a winding-up petition against the company. 

(5) To have the property sold, if this is authorized by the 

terms of tho debenture. 

n* 
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The second remedy is the one usually adopted, as the diffi¬ 
culties of the company may be of a temporary nature only, and 
this course does not greatly prejudice any prospects the company 
may have of recovering its stability. 

A holder of a debenture that gives a charge is a secured creditor, 
so that if the company should be wound up he may value his 
security and prove for the balance of the debt, or give up the 
security and prove for the whole amount. Where the security 
is a floating charge, the lender's rights are subject to the claims 
of preferred creditors. 

A floating charge created within the six months preceding 
the beginning of a winding up, is void except as to money or 
money’s worth paid at the time of or subsequently to the creation 
of the charge and in consideration thereof, unless it be proved 
that the company was solvent immediately after the creation of 
the charge. 


Debentures and Shares Distinguished. 

Shares arc part of the issued capital of a company. Deben¬ 
tures are not j>art of the share capital but are documents evidenc¬ 
ing a loan to the company by the holder. Debentures rank 
before shares both for capital and interest. Debentures constitute 
a charge on the company’s capital. Debenture interest must be 
paid whether there are profits or not, while dividends on shares 
can be paid only out of profits. Debenture-holders are not 
members of the company, and unless authorized by the articles, 
and by the debentures, cannot control the company in any way. 
Debentures may be issued at a discount, but, except in special 
circumstances, shares cannot be so issued. The company may 
reduce its “loan capital" by puichasing its debentures and 
cancelling them; but it may not purchase its own shares, as 
this would result in an illegal reduction of share capital. 

Re-issue of Redeemed Debentures. 

A company may re-issue debentures previously redeemed, 
either by re-issuing the same debentures, or by issuing others in 
their place, unless the articles, any contract entered into by the 
company, a resolution or some other act of the company shows 
an express or implied intention that the debentures should be 
cancelled. The priorities of the persons to whom they are 
re-issued are the same as if the debentures had never been 
redeemed. Particulars of debentures which can be re-issued must 
be stated in every balance sheet of the company. 
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MANAGEMENT OF THE COMPANY 

Directors. 

Directors are persons appointed to manage tlio business 
of the company, and generally look after tlic property of the 
company and the interests of the shareholders. Collectively, they 
are known as the board of directors. Usually, somo directors are 
appointed as managing directors, and these, in addition to 
being directors, also manage the business in greater detail. 
Often one director is appointed chairman of directors, in which 
case he presides at all meetings of the directors and of the com¬ 
pany. The articles frequently name the first directors. Certain 
directors are often appointed for life, subject to certain dis¬ 
qualifications, e.g., bankruptcy, while others are appointed for 
a term. 

Usually the articles namo the first directors. Failing tins, 
the subscribers to the memorandum can appoint. Afterwards 
directors are appointed by shareholders at the annual meeting ; 
and the articles frequently provide that one-third of the directors 
shall retire at each annual general meeting, but shall be eligiblo 
for re-election. In addition, tho board is usually empowered by 
the articles to fill a “ casual ” vacancy, i.e., one arising other¬ 
wise than by retirement at the annual mooting. 

The articles usually require a director to hold a number of 
shares as qualification. Whore this is so, tho first directors of 
a public company must comply with Section 140, which pro¬ 
vides that no director may be named as such in the articles or 
a prospectus or a statement in lieu unless he has signed the 
memorandum for a sufficient number of shares or has otherwise 
complied with the section. Subsequent directors must obtain 
their qualification shares within two months of appointment. 
Any director who does not obtain or retain his qualification 
shares ceases to hold office, and cannot bo rc-eloctod until he 
again holds such shares. 

When there is a change of directors, cither by death, rotiro- 
-ment or disqualification, the fact of such change must be recorded 
in tho company’s Register of Directors, and tho registrar must 
fye notified by sending him a copy of tho Register, showing the 
changes. 

Every public company registered after the commencement 
of the Companies Act, 1929, must have at least two directors. 

Agency of Directors. 

The directors contract for the company as its agents. If a 
director contracts beyond liis apparent authority as director, 
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the contract is not binding on tho company, though, if the 
contract be within the powers of tho company, it may bo ratified 
by the company. In this connection, the rule in the case of 
The Royal British Bank v. Turquand (n) must be borne in mind. 
If tho contract is beyond tho powers of tho company, it is ultra 
vires and void ab initio , and the company is under no liability, 
and cannot ratify the contract. 

By the ordinary rules of agency, a director cannot, as a prin¬ 
cipal, enter into a contract with the company, unless he is specially 
authorized to do so. The articles must, therefore, permit him 
to assume the position of an independent contracting party before 
ho can deal as a principal party with his company. In the absence 
of the necessary provisions in the articles he cannot, for the 
piuposc of tho voting on tho question of tho contract, be counted 
in tho quorum required to constitute tho board meeting, and 
should he vote upon the question, the resolution may bo in¬ 
validated. But he can vote on the matter at a general meeting. 

Directors must declare their interests, if any, in any contract 
or proposed contract with the company at a meeting of the direc¬ 
tors, but a general notice to the other directors that a director 
is a member of a specified company or firm, and that he is to 
be regarded as interested in any contract which may, after the 
date of the notice, be made with such company or firm, is 
sufficient. 

If a director, purporting to act for the company, exceeds 
his powers in entering into a contract, he is personally liable 
to the other parly to the contract in an action based on an implied 
warranty of authority, unless the other party was aware of the 
director’s lack of authority. 

Except where the ordinary business of a company is the 
making of loans, or where a loan not exceeding £2,000 is made 
to an employee, all loans to directors must be disclosed in the 
accounts which are laid before the company in general meeting. 
All remuneration and fees paid to or receivable by directors by 
or from the company or any subsidiary company muBt also be 
disclosed. Moreover, within one month of tho receipt of a written 
demand made by members entitled to at least one-fourth of the 
voting power, the directors must, unless the company resolves 
otherwise within one month of the demand, produce an 
audited account of tho aggregate sums received by the directors 
by way of remuneration in each of the last three preceding 
years. 


(n) See ante , p. 172. 
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Any provision in the articles or in a contract with tho com¬ 
pany for exempting a director, manager, or other officer from, or 
indemnifying him against a legal liability for negligence, default, 
breach of duty, or breach of trust, is void. But the Court limy 
relieve a director from liability where he has acted honestly and 
reasonably and ought fairly to bo excused (Section 372). 

Where payments in compensation for loss of office or on 
retirement are made to any director in connection with the 
transfer of the whole or any part of the undertaking or property 
of the company, such payments must be disclosed to tho mem¬ 
bers and approved of by the company. If no such disclosure 
is made, the payments are illegal, and the directors must hold 
them in trust for the company. 

Where the articles give power to a director to assign his 
office, the assignment is not effective unless approved by a special 
resolution of the compai^. 

Directors as Trustees. 

Directors are trustees for the company in certain matters, 
such as allotting and issuing shares and stock, making calls, 
passing transfers of shares and stock, issuing debentures and 
passing transfers thereof, etc. It is their duty to act in good 
faith towards all shareholders, and not to use their position to 
secure personal gain at the expense of the general body of share¬ 
holders. Any benefit so obtained must be accounted for to the 
company. As trustees, directors can plead tho Limitation Act, 
under which an action for innocent breach of trust may be 
barred after 6 years. 

They do not stand as trustees towards any particular share¬ 
holder or creditor of the company, or any persons who liaVe 
entered into contractual relations with the company. 

Percival v. Wbioiit (1002). 

A shareholder wrote to tho directors asking if they knew 
of anyono who would purchase his shares. Tho directors knew 
that an amalgamation was in prospoct which would probably 
greatly increase tho value of tho shares. Ono of the directors 
bought the shares in question without disclosing his know¬ 
ledge to tho shareholder. Held , tho purchase was valid; 
the directors were under no duty of disclosure to an individual 
shareholder. 

Remuneration of Directors. 

A director is not entitled to remuneration unless the artieles 
or service agreements so provide. Where there is provision for 
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remuneration, a director becomes a creditor of tho oompany 
in respect of his remuneration for each completed period of 
service, and may claim such amount by action, or prove for it 
in a winding up, It is proper to apply capital to pay amounts 
due for remuneration, if there are no profits. 

COMPANY MEETINGS 

* 

There are several kinds of meetings which are held by 
companies—some compulsory, others optional—and there are also 
various kinds of resolution that can be passed at these meetings. 

Statutory Meeting .—This is a general meeting, which every 
public company must hold within a period of not less than one 
month nor more than three months from the date on which the 
company is entitled to commence business, (p) At least seven 
days before this meeting is held, a report, known as the Statutory 
Report , must be sent to all the shareholders. ThiB report 
states:— 

(1) The total number of shares allotted, distinguishing shares 

allotted as fully paid up or partly paid up otherwise than - 
in cash, and stating in the case of shares partly paid 
up the extent to which they are so paid up, and in 
either case the consideration for which they have been 
allotted; 

(2) Tho total amount of rash received by the company in 

respect of all the shares allotted, distinguished as 
aforesaid; 

(3) An abstract of the receipts of the company and 

of the payments made thereout, up to a date within 
seven days of the date of the report, exhibiting under 
distinctive headings the receipts of the company from 
shares and debentures and other sources, the payments 
made thereout, and particulars concerning the balance 
remaining in hand, and an account or estimate of the 
preliminary expenses of the company; 

(4) The names, addresses, and descriptions of the directors, 

auditors (if any), managers (if any), and secretary of 
the company; and 

(5) The particulars of any contract, the modification of which 

is to be submitted to the meeting for its approval, 
together with the particulars of the modification or 
proposed modification. 

(P) See ante, p, 182. 
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A list of the members of the company and their holdings 
must be laid before the meeting. 

Ordinary Meetings .—Under Seotion 112 of the Act a general 
meeting must be held in every calendar year, and never more 
than fifteen months after the preceding mooting. The articles 
usually specify that the ordinary business of such meetings shall 
be the consideration of accounts, the declaration of dividends, 
and the retirement and election of directors and auditors, but 
u special busihess,” i.e., any other business, may be transacted 
if due notice thereof is given. 

Extraordinary Meetings .—The directors may, if the articles 
so provide, oonvene an extraordinary meeting whenever they 
please; and, under Section 114 of the Act, the members have 
the power to require the directors to rail such a meeting at any 
time and, if the directors refuse, to call one themselves. The 
members who wish the meeting to be called must hold at least 
one-tenth of the paid-up capital of the company carrying a right 
of voting. The procedure is as follows :— 

(1) The requisition must state the objects of the meeting, 

and must bo signed by the requisitionists and deposited 
at the registered office of the company. It may consist 
of several documents in like form, each signed by one 
or more requisitionists. 

(2) If the directors do not within twenty-one days from the 

dato of the deposit of the requisition, proceed to causo 
a meeting to bo convened the requisitionists, or a 
majority of them counted by their voting rights, may 
themselves convene the meeting, but any meeting so 
convened must be held within three months from the 
date of the deposit. 

(3) Any meeting convened under this section by the requisi¬ 

tionists shall be convened in the same manner, as nearly 
as possible, as that in which meetings are to be convened 
by the directors. 

The articles name the number of members that may hold a 
valid meeting. If this provision should be omitted, two members 
in the case of a private company and three in the case of other 
companies will be sufficient to form a quorum. 'It must be 
remembered, however, that there cannot be a valid meeting if 
notico of bh© meeting has not been properly given to ©very 
person who is entitled to receive it, unless every person entitled 
to attend agrees to Wwve this irregularity. If the articles allow 
it, a member may vote by proxy. 
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Position as to Meetings generally. 

The directors hold meetings from time to time, at which 
they discuss the details of the management and policy of the 
business. Such meetings are known as board meetings; and 
it is these deliberations that give authority to the acts of the 
directors, for the directors must act as a board and not as 
individuals, unless the articles otherwise provide. 

It is essential that accurate records should be kept of the 
proceedings at all meetings, whether of the company or of the 
directors, and for this purpose minutes arc written of all that 
takes place. These are read at the next meeting, and, if approved 
as correct, are signed by the chairman. Such minutes arc then 
admissible as evidence of what took place at a particular meeting, 
provided they are recorded in a book or books kept for the 
purpose, and may even be conclusive evidence if the Articles so 
provide —Kerr v. Motlrarn , Lid. (3 940). 

The minute books of general meetings must be kept at the 
registered office of the company and are to be open to the inspec¬ 
tion of members, gratis. Members are also entitled to copios of 
extracts from the minutes within seven days of making a request 
for them, at a maximum charge of sixpence per hundred words. 

Resolutions are put to the meeting by the chairman, and 
voting is first of all by show of hands, when proxies do not count, 
and each member has only one vote. If any members are dis¬ 
satisfied with the result of the show of hands they may demand 
a poll. The articles may, and usually do, fix a minimum number 
of members as necessary for this demand. The minimum must 
not be greater than five in the case of extraordinary and special 
resolutions, but for ordinary resolutions any minimum may be 
fixed. If the articles are silent on the point, three members or 
any member or members holding 15 per cent, of the paid-up 
capital may demand a poll in the case of the two former kinds 
of resolution, but in the case of an ordinary resolution the demand 
of one member \*ould be sufficient unless the articles provide 
otlierwiso. 

At a poll, each member votes by signing a paper for or against 
the resolution and the number of votes to which he is entitled is 
calculated in the manner provided by the articles and based on 
his holding of shares, e.g., one vote for every ordinary share 
and one vote for every ton preference shares held : if the articles 
do not indicate any scale of votes, however the rule of one 
member one vote will still apply. At a poll, proxies may be 
counted »*’ articles so provide. A member who has appointed 
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ft proxy is not thereby precluded from turning up to vote liimself 
instead of the proxy, if he should so wish. 

Where shares are held by a company, such company may, 
by a resolution of its directors, appoint a person to attend meetings 
and vote on its behalf. 

Resolutions of a Company. 

Ordinary Resolution .—A resolution passed by a majority of the 
members present personally or by proxy (whore allowed) and 
voting at a meeting. 

This is used for ordinary routine matters, e.g., to elect direc¬ 
tors or to pass the accounts, and may also be used for any matter 
for which neither the Act nor the company's articles prescribe 
another kind of resolution. 

Extraordinary Resolution —This is a resolution passed by a 
majority of not less than three-fourths of such members as, 
being entitled so to do, vote in person or, where proxies are 
allowed, by proxy, at a general meeting of which notice specify¬ 
ing the intention to propose the resolution as an extraordinary 
resolution has been duly given (flection 117). The Section does 
not specify any period of notice, and this will accordingly be 
the period specified in the articles (usually 7 days). 

An extraordinary resolution may be used to wind-up a com¬ 
pany voluntarily on the ground that it is unable to carry on its 
business by reason of its liabilities. 

Special Resolution .—A special resolution is one passed by such 
a majority as is required for the passing of an extraordinary 
resolution and at a general meeting of which not less than twenty- 
one days’ notice, specifying the intention to propose the resolu¬ 
tion as a special resolution, has been duly given. 

If all the members entitled to attend and vote at the meeting 
so agree, a resolution may be proposed and passed as a special 
resolution at a meeting at which less than twenty-one days’ 
notice has been given. 

Such resolutions arc required, inter alia , in order to alter the 
articles. 

Any kind of resolution can be passed at any kind of general 
meeting (e.g., a special resolution can be passed at an ordinary 
or extraordinary meeting), provided that, whatever the resolu¬ 
tion, due notice thereof has been given to the members. 

Copies of all special and extraordinary resolutions must be 
sent to the Registrar within fifteen days of their being passed. 
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ACCOUNTS 

Every company must keep proper books of account with 
respect to:— 

(1) AU sums of money received and exponded by the company and 

the matters in respect of which the receipt and expenditure 
takes place ; 

(2) AU sales and purchases of goods by the company; 

(3) The company’s assets and liabilities. 

Such books of account must be kept at the registered office 
or at such other place as the directors think fit, and are to be 
open at all times to inspection by the directors. Members of the 
company have no right to inspect the accounts, but they are 
entitled to receive copies of balance sheets and the auditors’ 
reports. 

Profit and Loss Account and Balance Sheet. 

The directors of every company must, at some date not later 
than eighteen months after the incorporation of the company, and 
subsequently once at least in every calendar year, lay before the 
company in general meeting a profit and loss account or, in the 
case of a company not trading for profit, an income and expen¬ 
diture account for the period, in the case of the first account, 
since the incorporation of tho company, and, in any other case, 
since the preceding account, made up to a date not earlier than 
the date of the meeting by more than nine months, or, in the 
case of a company carrying on business or having interests 
abroad, by more than twelve months. 

The directors must also cause to be made out in every calendar 
year, and to bo laid before the company in general meeting, a 
balanoe sheet as at the date to which the profit and loss account, 
or the income and expenditure account, as the case may be, is 
made up, and there must be attached to every such balance sheet 
a report by the directors with respect to the state of the com¬ 
pany’s affairs, the amount, if any, which they recommend should 
be paid by way of dividend, and the amount, if any, which they 
propose to carry to the reserve fund, general reserve or reserve 
account shown specifically on the balanoe sheet, or to a reserve 
fund, general reserve or reserve account to be shown specifically 
on a subsequent balance sheet. 

The balance sheet must contain a summary of the authorized 
share capital and the issued Bhare capital of the company, its 
assets and liabilities, and all particulars necessary to disclose 
the general nature of the liabilities and assets and to cMstioguish 
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between the amounts respectively of the fixed assets and of the 
floating assets, and must state how the values of the fixed assets 
have been arrived at. 

The balance sheet must also show separately details of certain 
of the assets and liabilities of the company, more particularly those 
relating to preliminary expenses, until written off, tho amount 
of goodwill, patents and trade marks if ascertainable, and the 
shares in and loans to and by subsidiary companies. 

Every balance sheet must be signed by at least two directors, 
or if there is only one director, by that director, and tho auditors’ 
report must be attached to the balance sheet. The report must 
be read before the company in general meeting, and be open 
for inspection by any member/ 

Copies of Balance Sheets. 

In the case of a public company — 

(a) A copy of every balance sheet which is to be laid before 

the company in general meeting, together with a copy 
of the auditors’ report must, not less than seven days 
before the date of the meeting, bo sent to all persons 
entitled to receive notices of general meetings of the 
company ; 

(b) Any member of the company, whether he is or is not 

entitled to have sent to him copies of tho company’s 
balance sheets, and any holder of debentures of tho 
company, is entitled to bo furnished on demand with¬ 
out charge with a copy of the last balance sheet of 
the company, including every document required by 
law to be annexed thereto, together with a copy of the 
auditors’ report on the balance sheet. 

In the case of a private company, any member is entitled to 
bo furnished, within seven days after he has made a request in 
that behalf to the company, with a copy of the balance sheet 
and auditors’ report at a charge not exceeding sixpence per 
hundred words. 


THE AUDITOR 

None of the following persons is qualified for appointment 
as auditor of a company: 

(а) A director or officer of the company; 

(б) A person who is a partner of or in the employment of an 

officer of the company, except in the case of a private 
company; 

(c) A body corporate, 
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An auditor or auditors must be appointed each year by the 
company at the annual general meeting. II the appointment is 
not made on that occasion, the Board of Trade may, on the appli¬ 
cation of any member of the company, appoint an auditor for 
the current year. 

The first auditors may be appointed by the directors prior 
to the annual general meeting, and hold office until that meeting. 
Their names and addresses must be given in the prospectus if 
they have been appointed prior to its being issued. Unless he 
is merely called in for some special purpose, the auditor is an 
officer of the company and equally liable with other officers for 
a breach of trust. 

Every auditor has at all times a right of inspection and 
examination of all books, accounts, and vouchers, and may call 
upon any director or officer for any information or explanation 
necessary. After he has examined the books and accounts, 
the auditor reports to the shareholders, on each occasion that a 
balance sheet is laid before the company in general meeting :— 

(1) Whether or not he has obtained all the information 

and explanations demanded; 

(2) Whether in his opinion the balance sheet referred to 

in the report is properly drawn up so as to exhibit a 
true and correct view of the state of the company’s 
affairs according to the best of his information and 
the explanations given to him, and as shown by the 
books of the company. 

An auditor properly carries out his duties of reporting to the 
shareholders, if he sends his report to the secretary of the company. 
Re Allen Craig & Co. (1934). 

STATUTORY BOOKS 

In addition to keeping proper books of account, the company 
must keep the following statutory books :— 

Register of Members; 

Register of Directors or Managers; 

Register of Mortgages and Charges ; 

Minute Book. 


PRIVATE COMPANIES 

Definition of a Private Company. 

A private company is a company which is registered under 
the Companies Act and which, by its articles— 
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(1) Restricts the right of a member to transfer his shares ; 

(2) Prohibits any invitation to the public to subscribe for 

any shares or debentures of the company; 

(3) Limits the number of its members to fifty: (But in 

computing this number it is not necessary to count 
those members who are employees of the company or 
who became members while they were so employed and 
have, since leaving the company's service, continued to 
be members.) 

Any other company is a public company. If a private 
company does any act whereby all or any one of the above 
restrictions are infringed it ceases to enjoy certain privileges and 
exemptions conferred on private companies. 

The privileges lost are— 

(1) That it need not include a copy of the laBt balance sheet 

in its annual return ; 

(2) That members have no statutory right to receive free 

copies of the balance sheets and auditors' reports; 

(3) That the company may carry on business with less than 

seven members as long as there are two. 

Only two persons arc needed to form such a company, and 
this method of limiting the liability of persons trading together 
for profit is being largely adopted. Even if practically all the 
shares are held by one man, the company is, nevertheless, regarded 
in law as a legal persona entirely distinct from him ; and the 
company is not deemed to have knowledge of a matter simply 
because the principal member is aware of it. 

If a company commits any act whereby its privileges as a 
private company arc endangered, the Courts have power to grant 
relief if it is shown that such act was done accidentally, by 
inadvertence or similar cause. 

If a private company alters its articles in such a manner that 
they no longer include the provisions which are required to be 
included in the articles of a private company, it automatically 
ceases to be a private company. Such a company is required, 
within fourteen days of such alteration in its articles, to file with 
the registrar a prospectus, or a statement in lieu of .prospectus. 
This procedure is also followed where it is desired to convert a 
private company into a public company. 

Advantages of Private Companies. 

Among the other advantages of a private company over a 
public company are the following— 
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(X) No statutory report need be sent to the members, nor need, 
the company hold a statutory meeting; 

(2) Directors are not required to file a consent to act, nor to 

sign the memorandum, or any other contract, for their 
qualification shares; 

(3) The filing of a statement in lieu of prospectus iB not 

necessary; 

{4) The company may commence business as soon as it is 
incorporated—even before any subscriptions have been 
received. 

Every private company is required to send to the registrar, 
with the annual return, a certificate, signed by the secretary 
or a director, to the effect that the company has nut, since 
the date of the last return, issued any invitation to the public 
to subscribe for any of its shares or debentures. If the number 
of members exceeds fifty, it must also send a certificate that the 
excess consists of employees and past employees of the company. 


COMPANIES LIMITED BY GUARANTEE 

Companies initiated for the promotion or protection of special 
interests, e.g., non-trading institutions and many professional 
societies, are often formed as “ guarantee ” companies. It is 
possible for other companies to be so formed, but as, from the 
trading aspect, there is no advantage in doing this, such a course 
is very unusual. If the company is formed with no capital, as it 
may be, obviously it cannot carry on a trading business. On the 
other hand, if it wore formed as a guarantee comjtany witli a 
share capital, the members would undertake a double liability, 
namely, for the amount unpaid on their shares and for the 
amount of the guarantee. 

Apart from the addition of the guarantee clause to the memo¬ 
randum, the formation and' carrying on of tho company will 
be similar to that of a company limited by shares. But companies 
which are formed for the promotion of art, science, etc., and which 
do not propose to pay dividends, may register a name without 
the word “ Limited,” subject to their fulfilling certain conditions 
and to the concurrence of the Board of Trade. 


WINDING-UP 

There are four ways in which a company may cease to exist— 

(1) Compulsory winding-up by the Court; 

(2) Voluntary winding-up; 
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(8) Winding-up subject to the supervision of the Court; 

(4) By having its name struck off the register by the Regis¬ 
trar in oases apart from the above. 

The company need not necessarily be insolvent in order to 
wind-up. It would have to wind-up if, for example, the purpose 
for which it had been incorporated had been fulfilled. The 
striking of the company’s name from the register is a special 
matter which need not bo further considered here. 

In every case of winding-up, a liquidator must be appointed 
to administer the company’s property and distribute the assets, 
first among the creditors and then among the shareholders, 
in accordance with the rights possessed by them under the 
memorandum and articles. 

It is provided by Section 294 of the Act that where a company 
has been dissolved, an application may be made to the Court 
within two years of the date of dissolution, and, if sufficient 
reason is given, the order for dissolution may be rescinded. 


Compulsory Winding-Up 

Grounds for Compulsory Winding-Up. 

A company may be wound-up by the Court in any of the 
following cases— 

(1) When the company has passed a special resolution that 

it shall be so wound-up ; 

(2) When default is made in filing the statutory report or in 

holding the statutory meeting ; 

(3) When the company does not commence business within a 

year from its incorporation, or suspends its business for 
a year; 

(4) When the number of members is reduced below seven (or 

two in the case of a private company); 

(5) When the company is unable to pay its debts ; 

(6) When the Court is of opinion that it is just and equitable 

that the company should be wound-up. 

Cases in which a Company is deemed to be nnable to 
pay its Debts. 

> 

A company is deemed to be unable to pay its debts— 

(1) If any creditor, to whom the company owes-more than 
£50 then due, has served in writing, at the registered 
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office, a demand for payment, and the company has not, 
within three weeks, either paid, given security for, or 
compounded the debt to the creditor’s satisfaction; 

(2) If in England or Northern Ireland, execution or other 

process issued on a judgment, decree or order of the 
court is returned unsatisfied, in whole or in part; 

(3) If it is proved to the satisfaction of the court, taking into 

consideration all the company’s contingent and pros¬ 
pective liabilities, that it is unable to pay its debts. 

Other rules apply to Scotland. 

How Compulsory Winding-Up is Initiated. 

This form of winding-up is initiated by a petition to the 
Court, made either by a contributory or a creditor, or by the 
company itself. Generally, where a contributory petitions he 
must show that he has held shares for six months out of the 
previous eighteen or was an original shareholder by allotment, 
or that the shares have devolved on him through the death of a 
former holder. 

Whenever an order for compulsory winding-up is made, 
the winding-up commences at the time of the presentation of the 
petition, except for purposes of calculating preferential payments, 
in respect of which it commences at the time of the order. Until a 
liquidator is appointed the Official Receiver acts as liquidator. 
The business of the company is terminated, except for purposes 
of its beneficial winding-up. 

Within fourteen days from the making of the winding-up 
order the secretary and one director must prepare and submit 
to the Official Receiver the statement of affairs. This document 
shows the company’s assets, debts and liabilities, and gives a 
list of creditors and of the securities held by them. It must be 
verified by affidavit. The Official Receiver examines the state¬ 
ment of affairs, inquires into its correctness and reports to the 
Court as to the company’s financial position and the cause of 
failure, and as to whether or not an inquiry into the affairs of the 
company is desirable in the interests of shareholders and creditors, 
having regard to the position of the company and the conduct 
of itB officers. 

Liquidator. 

Meetings of the company and also of the creditors are then held, 
at which it is decided whether the Official Receiver shall act as 
liquidator, or whether another person shall Ikj appointed in his 
place. If the latter is done, a " Committee of Inspection ” is 



LIMITED LIABILITY COMPANIES 217 

often appointed to assist or to control the liquidator. This com¬ 
mittee may consist of a certain number of contributories and 
creditors or their representatives. If the Official Receiver continues 
to act as liquidator, ho may apply to the Court to appoint a 
“ Special Manager ” to manage the business in the interests of all 
parties. 

Every liquidator under a compulsory winding-up must keep 
a recoid book, a cash book in the form required by the Board 
of Trade, and, if he carries on the business, a trading account 
also. The committee of inspection must meet at least once a 
month, when the trading account is audited by them; the 
committee also audits the cash book once at least in every three 
months. The accounts must bo submitted, every six months, 
in the prescribed form, to the Board of Trade, by which they 
are audited. 

The liquidator reports on the whole affairs of the company, 
collects debts due, disposes of the company’s property, and does 
all other acts necessary to wind-up the company in an equitable 
manner. If the shares are not fully paid he settles the lists of 
“ contributories,” i.o., persons who are liable to contribute to 
the assets of the company on its being wound-up, as follows— 

(1) The “A ,s list, consisting of holders of shares which are 

not fully paid up at the commencement of the liquida¬ 
tion ; and 

(2) The t£ B ” list, consisting of persons who have ceased to 

hold such shares within a year preceding the com¬ 
mencement of the winding-up. 

If the transferee of the shares of a j>erson on the “B” list 
is not able to pay the calls made, then the “B” contributory 
must pay, but only in respect of any debts contracted before 
he ceased to hold the scares. 

A contributory who is a creditor cannot sot offliis claim against 
his liability for calls so long as any creditors aro unpaid. 

When all the available funds have been collected, and the 
liquidator has paid the incidental costs of the winding-up, he 
proceeds to distribute any residue. 

Distribution of Assets. 

Where the assets are insufficient for the payment of the 
company’s debts, the bankruptcy rules as to (i) the respective 
rights of secured and unsecured creditors, (ii) debts provable, 
and (iii) valuation of annuities and future and contingent 
liabilities apply (r). 
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Preferential Payments. 

The following are preferential payments in winding-up— 

(1) Rates due and payable within 12 months next before 

the date of the winding-up order, or, in the case of 
voluntary liquidation, from the date of the resolution 
for voluntary winding-up ; and taxes assessed up to 
the 5th April next preceding the same date and not 
exceeding one year’s assessment, and any accrued 
purchase tax. 

(2) Wages or salaries of clerks or servants for services ren¬ 

dered during the preceding four months, not exceeding 
£50. 

(3) Wages of workmen for services rendered during the pre¬ 

ceding two months, not exceeding £25. 

(4) Any compensation due to an employee under the Work¬ 

men’s Compensation Act. 

(5) Employer’s contributions under the National Health 

Insurance Act, 1024, under the Unemployment Insurance 
Act, 1935, and under the Old Age Contributory Pensions 
Act, 1925. 

The above preferential debts, which rank equally infer se 9 
have priority over the rent due to a landlord who has exercised 
his right of distress within three months prior to the date of 
the order of winding-up, so that if the landlord has distrained 
within that period, he must hand over the proceeds, to be applied 
for the benefit of the preferred creditors. It should be noted, 
too, that a landlord has no right of distraint after the commence¬ 
ment of the winding-up of a company, which therein differs from 
proceedings in bankruptcy. 

The preferential debts also have priority over a creditor 
whoso only security is a floating charge. 

The other unsecured creditors then follow pari passu (that is, 
equally between themselves). 

Third Parties (Rights against Insurers) Act, 1930* 

This Act has as its object the conferring on third parties of 
rights against insurers of third-party risks in the event of the 
insured person or company becoming insolvent. The Act applies 
to any contract of insurance against third-party risks, except 
workmen’s compensation policies. 

The main section of .the Act provides that where, under any 
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contract of insurance, a person is insured against liabilities to 
third parties which he may incur, then— 

(а) In the event of the insured becoming bankrupt or making 

a composition or arrangement with his creditors; or 

(б) In the case of the insured being a company, in the event 

of winding-up or the appointment of a receiver or 
manager or possession being taken by holders of a 
floating charge, 

if either before or after that event any liability to a third party 
is incurred by the insured, his rights against the insurer under 
the contract in respect of the liability shall be transferred to and 
vest in the third party to whom the liability was so incurred. 

If the liability of the insurer to the insured exceeds the lia¬ 
bility of the insured to the third party, nothing shall affect the 
rights of the insured against the insurer in respect of the excess. 

If the liability of the insurer to the insured is less than the 
liability of the insured to the third party, nothing shall affect 
the rights of the third party against the insured in respect of 
the balance. 

The Act does not apply where a company is being wound-up 
voluntarily merely for the purpose of reconstruction or amalga¬ 
mation. 


Fraudulent Preference and Deed of Assignment. 

Any transaction in which a company is concerned within 
three months preceding the beginning of the winding-up which 
would amount to a fraudulent preference in a case of bankruptcy, 
is void as a fraudulent preference of the creditors. As in bank¬ 
ruptcy there must be evidence of intent to prefer a particular 
creditor, and the liquidator has to prove the existence of the 
intent. It is not a preference for a company to fail to object to 
an application by a chargee for an extension of time in which to 
file particulars of his charge on the company’s property —Peat 
v. Gresham Trust (1934). When a liquidator is successful in 
recovering money paid under a fraudulent preference, the money 
belongs 10 the ordinary creditors and not to the debenture- 
holders— Be Yagerphom (1935). 

Any conveyance or assignment by a company of all its pro¬ 
perty to trustees for the benefit of all its creditors is void to all 
intents. 
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Provable Debts. 

Debts which may be proved include all debts payable on a 
contingency, and all claims against the company, present or 
future, certain or contingent, ascertained or sounding in damages. 

Debts proved and admitted for payment will boar interest 
if the company had agreed to pay interest; if the debt was due 
on a date certain under a written agreement, at 4 per cent, per 
annum from such date ; and if a written demand for payment 
has been made stating that interest will be claimed after a given 
date. 

When all the above matters have been settled, the liquidator 
carries in his accounts and makes a report thereon to the Board 
of Trade, and is released. An order is then made that the 
company be dissolved. 

Disclaimer. 

A liquidator may, with the leave of the Court, disclaim any 
leasehold property burdened with onerous covenants or any 
other property such as partly-paid shares in anothbr company, 
which might prove a burden rather than a benefit to the company. 

Voluntary Winding-Up 

Causes and Method of Voluntary Winding-Up. 

A company may be wound-up voluntarily— 

(1) When the period (if any) fixed for the duration of the com¬ 
pany by its articles expires, or the event (if any) occurs, 
upon the occurrence of which the articles provide that 
the company is to be dissolved, and the company, in 
general meeting, has passed a resolution to wind-up; 

(2) It tho company resolves by special resolution that the 

company be wound-up voluntarily; 

(3) If it resolves by extraordinary resolution that it cannot 

by reason of its liabilities continue its business, and that 
it is advisable to wind-up. 

Notice of tho resolution must be advertised in the Gazette and 
a printed oopy forwarded to the Registrar. 

A voluntary -winding-up commences at the date of the passing 
of the resolution authorizing it. 

Effects of Voluntary Winding-Up. 

As Soon as the necessary resolution for a voluntary winding- 

up hsi^ been passed, the business of the company ceases, except 
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for the purpose of a beneficial winding-up. The company 
returns its corporate status and powers, however, until liquida¬ 
tion has been complete^, After the date of commencement 
of winding-up, no tranftfer of shares can be registered in the com¬ 
pany’s share register without the consent of the liquidator, for 
this would entail an alteration in the status of members. There 
is no such restriction in the case of debentures. All that 
remains to be done is to realize the assets, pay off creditors in 
the prescribed order, and, if there is any residue, distribute it 
among the shareholders. 

A voluntary winding-up may be conducted either as “ a 
members’ voluntary winding-up ” or as ,£ a creditors’ voluntary 
winding-up." 

Members’ Voluntary Winding-Up. 

A members’ voluntary wmding-up is applicable to a solvent 
company. It occurs in cases where the directors of tho com¬ 
pany, or a majority of them, if there are more than two, have 
made and delivered to the Registrar a statutory declaration to 
the effect that they have made a full inquiry into the affairs of 
the company and have formed the opinion that the company 
will be able to pay its debts in full within a period, not exceeding 
twelve months, from the commencement of tho winding-up. The 
statutory declaration must be filed before the posting of the 
notices convening tho gen oral mooting at which it is proposed to 
move tho winding-up resolution. 

The liquidator is appointed, and his remuneration fixed, by 
the company in general meeting. The company in general meet¬ 
ing also fills any vacancy in the office of liquidator. 

No meetings of creditors are held in a members’ voluntary 
winding-up. 

Creditors’ Volantary Winding-Up. 

Where tho directors havo not made the declaration required 
for a members’ voluntary winding-up, called a declaration of 
solvency, the winding-up is conducted as a creditors’ voluntary 
winding-up. ' 

The company must call a meeting of creditors for the same 
day as, or the day after, the meeting at which the resolution for 
voluntary winding-up is to be proposed. The meeting must be 
advertised in the Gazette and in two local newspapers. The 
directors must lay a statement of the company’s affairs, together 
with a list of creditors, before the meeting. 

Both the company and the creditors may nominate a liquida- 
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tor, but, subject to appeal to the Court, the creditors choice 
will prevail. 

A committee of inspection may be*appointed by the creditors 
and the company may also appoint not more than five persons 
to act as members of the committee; but the creditors may 
disapprove of these persons, in which case, subject to any order 
of the Court to the contrary, these persons will not be qualified 
to act. 

The remuneration of the liquidator may be fixed by the 
committee of inspection or the creditors. Any vacancy in the 
office of liquidator is filled by the creditors. 

The liquidator in a voluntary winding-up can, without leave 

of the Court, exercise all the powers possessed by a liquidator 

appointed by the Court, and settles the list of contributories. 

• * 

A creditor may petition for a winding-up by the Court although 
a voluntary winding-up has commenced, but the Court will not 
usually make an order unless the creditor’s rights are preju¬ 
diced by the voluntary winding-up or the general body of creditors 
desire such an order. 

The winding-up cannot be concluded while any assets remain 
in the hands of the liquidator. Monies representing assets and 
dividends unclaimed for more than six months must be paid 
into the Companies’ Liquidation Account at the Bank of England. 
When the affairs of the company have been finally wound-up, the 
liquidator submits his final accounts to a general meeting of the 
company in a members’ voluntary winding-up, and to meetings 
of tiie company and the creditors in a creditors’ voluntary 
winding-up. Within a week thereafter he must file his accounts 
and a return of the meetings with the Registrar of Companies, 
and three months later the company is deemed to be dis¬ 
solved, unless for any reason it becomes necessary to continue 
its existence, in which case an order may be made either defer¬ 
ring the date of dissolution or declaring the dissolution void. 

Winding-Up under Supervision op the Court 

After the commencement of a voluntary winding-up, the 
Court may, on petition, order that the winding-up shall be subject 
to the supervision of the Court. The Court may allow or refuse 
the application and also decides the form of the order. Xn a 
proper case the existing liquidator may be continued, or he may 
be superseded, or the Court may appoint an additional liquidator 
to act jointly with him. The efieot is that the liquidator’s 
exercise of his powers will be subject to such restrictions as the 
Court may impose by the order for supervision. 
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LAW OF BANKRUPTCY 


When a person cannot pay his debts, and it seoms unlikely 
that he will be able to do so in the near future, there is available 
a process, known as Bankruptcy, by means of which his creditors 
may be paid to the extent that the assets permit. When this 
has been done, the debtor, if ho has acted honestly, is released 
from further liability (with some exceptions mentioned hereafter) 
in respect of his past debts and obligations. 

It may be said that there are three purposes in bankruptcy 
law. First, to make the best possible arrangement for the 
creditors, to see that they are treated justly and according to 
the priority which the law fixes, Secondly, to provide a way 
in which a debtor may be freed from the millstone of heavy 
debt, and may have a new start. Thirdly, to provide a means 
by which the causes of failure may be investigated, and by tho 
fear of this investigation to deter people from acting speculatively. 

Prior to 1861, only traders could be made bankrupt, 
but since that date all classes of persons are made sub¬ 
ject to the bankruptcy laws. There were many statutes in 
force prior to li)14, the first dating from the time of Henry 
VIII; but the law of bankruptcy has now, with the exception 
of a few principles (contained in unrepealed sections of the 1883 
Act) been consolidated by the Bankruptcy Act, 1914, and by 
the rules made thereunder in relation to bankruptcy practice 
and known as the Bankruptcy Rules, 1915-&8, subject to the 
amendments introduced by the Bankruptcy (Amendment) Act, 
1926. Where this Act and these Rules are referred to in this 
chapter, they will be termed “ the Aot ” and “ the Rules ’’ 
respectively. 

Who may become Bankrupt 

Infants.— It has never yet been definitely decided whether Mi 
infant can be made a bankrupt. In any case, bankruptcy pro- 
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ceedings against him could be based only on debts for necessaries 
or on judgment debts for damages in actions of tort. A bank¬ 
ruptcy petition against ail infant cannot be based on a bill of 
exchange accepted by him, even though the consideration was 
necessaries, If an infant is a member of a partnership firm which 
is made bankrupt, the whole of the partnership assets, including 
the infant’s share thereof, will be available for distribution 
among the joint creditors, although his separate estate will not 
be touched, and he will be excluded from the proceedings in 
bankruptcy, and the receiving order will be made against the 
other partners only. 

Lunatics .—A lunatic (acting through his committee) can, 
apparently, be adjudged bankrupt only with the consent of the 
Court of Lunacy. He cannot, however/ commit any act of 
bankruptcy of which intent is a factor, except during a lucid 
interval. 

Married Women .—Prior to the Law Reform (Married Women 
and Tortfeasors) Act, 1935, a married woman could not be made 
bankrupt unless she carried on a trade or business, whether 
separately from her husband or not. If she had retired from 
business, she was deemed to be still carrying on a trade if any of 
her trade debts remained unpaid. Since the commencement of 
this Act (2nd August, 1935), a married woman is in the same 
position generally as a man. The bankruptcy will, however, not 
affect any property of the married woman subject to a restraint 
on anticipation, subject to the fact that the Court can make an 
order dealing with the income from such property. (See page 247.) 
A husband cannot prove in his wife’s bankruptcy for moneys 
lent to her for use in her trade or business until all ordinary 
creditors have been paid in full, while a similar rule governs a 
wife’s right to prove in her husband’s bankruptcy (Section 30). 

Deceased Persons - A bankruptcy petition cannot be presented 
against a dead person, although a deceased person’s estate may 
be administered in bankruptcy where the estate is insolvent; 
but the death oi a debtor, against whom a petition has been 
presented in his lifetime, will not in itself prevent the continu¬ 
ance of the proceedings, unless the Court shall otherwise direct. 

Aliens .—An alien may be made bankrupt upon the petition of 
a creditor if he is domiciled in England, or if within a year before 
the date of the presentation of the petition ho has ordinarily 
resided or lias had a dwelling-house or place of business in Eng¬ 
land, or lias carried on a business in England, either personalty 
or through an agent, or has within that period been a member 
of a firm carrying on a business in England (Section 4 (1)). 
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Convicts. —A convict may, at any time, be made a bankrupt. 

Partnerships. —A partnership, including a limited partner¬ 
ship, may be made bankrupt. A limited partner will not be 
made a bankrupt, but his share in the partnership assets will vest 
in the trustee in bankruptcy. 

Joint Stock Companies. —Companies registered under the Com¬ 
panies Act cannot be made bankrupt. The procedure applicable 
to insolvent companies is Winding-Up. This has been dealt 
with in the chapter on Limited Liability Companies. 

Procedure in Bankruptcy. 

The first step in bankruptcy procedure is the presentation of 
a Bankruptcy Petition . This may bo presented either by a 
3reditor or by the debtor himself. On the hearing of the petition 
bhe Court may mako a Receiving Order or dismiss the petition, 
or, in its discretion, order a stay of proceedings. 

If the debtor has resided or carried on business within the 
London bankruptcy district for the greater part of the six 
months immediately preceding the presentation of the petition, 
or for a longer period during those six months than in the 
fistrict of any County Court, or is not resident in England, 
or if the petitioning creditor is unable to ascertain the residence 
of the debtor, the petition must be presented to the High 
Court. In any other case the petition must be presented to 
bhe County Court for the district in which the debtor has 
resided or carried on business for the greater part of the six 
Months immediately preceding the presentation of the petition. 

/Vets of Bankruptcy. 

A person cannot be adjudicated bankrupt unless he has 
iommitted an “ act of bankruptcy,” i.e», an act on which 
t bankruptcy petition may bo founded. The eight aois of 
bankruptcy are defined by Section 1 of the Act as follows:— 

1,—(1). A debtor commits an act of bankruptcy in each of the follow¬ 
ing oases :— 

(а) If in England or elsewhere ho makes a conveyance or assignment 

of his property to a Trustee or Trustees for the benefit of his 
creditors generally; 

(б) If in England or elsewhere he makes a fraudulent conveyance, 

gift, delivery, or transfer of his property, or of any part thereof; 

(c) If in England or elsewhere he makes any conveyance or transfer 
of his property or any part thereof, or creates any charge there¬ 
on, which would, under this or any other Act, be void as a fraudu¬ 
lent preference if he were adjudged bankrupt; 
vol. n 
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(d) If, with inteat to defeat or delay his creditors, he does any of the 
following things, namely, departs out of England,'or being ont 
of England remains out of England, or departs from his dwelling- 
house, or otherwise absents himself, or begins to keep house { 

(«) If execution against him has been leviod by seizure of his goods 
under process in an action in any Court, or in any civil proceed¬ 
ing in the High Court, and the goods havo been either sold 
or held by the sheriff for twenty-one days s 
Provided that, where an interpleader summons has been 
taken out in regard to the goods seized, the time elapsing be¬ 
tween the date at which such summons is taken out and the 
date at which the proceedings in Bush summons are finally dis¬ 
posed of, settled or abandoned, shall not be taken into account 
in calculating such period of twenty-one days; 

(/) If he files in the Court a declaration of his inability to pay his 
debts or presents a bankruptcy petition against himself; 

(g) If a creditor has obtained a final judgment or final order against 
him for any amount, and, -execution thereon not having been 
.stayed,has served on him in England, or, by leave of the Court, 
elsewhere, a bankruptcy notice under this Act, and he does not, 
within seven days after service of the notice, in case the service 
is effected in England, and in case the service is effected else¬ 
where, then witlun the time limited in that behalf by the order 
giving leave to effect the service, either comply with the require¬ 
ments of the notice or satisfy the Court that he has a counter¬ 
claim, set off or cross demand which equals or exceeds the amount 
of the judgment debt or sum ordered to be paid, and which 
he could not set up in the action in which the judgment was 
obtained, or the proceedings in which the order was obtained: 

For the purposes of this paragraph and of section two of 
this Act, any person who is, for the time being, entitled to 
enforce a final judgment or final order, shall be deemed to be a 
creditor who has obtained a final judgment or final order. 

(A) If the debtor givos notice to any of his creditors that he has 
suspended, or that he is about to suspend, payment of his debts. 

To these must be added the case where a judgment creditor 
applies lor the committal of his debtor and in lieu of committal 
the Court makes a Receiving Order. In this case the debtor is 
deemed to have committed an act of bankruptcy at the time of 
the making of the order. 

Assignment to a Trustee .—To constitute this act of bankruptcy 
the assignment must be of substantially all the debtor's property 
for the benefit of all his creditors. An assignment to particular 
creditors or for the benefit of a particular class of creditors only 
will not be an act of bankruptcy of this kind, though it may fall 
within the scope of (6) or (c). A Deed of Arrangement may fall 
under this head, but no creditor who has assented to the Deed 
can use it as the basis of the petition. 

Fraudulent Conveyance .—It is the existence of fraud that 
makes this act available as the basis of a petition. 
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The term fr fraudulent 99 is not used in its ordinary meaning. 
Any conveyance having the effect of giving the transferee an 
advantage which he would not enjoy if the estate were adminis¬ 
tered in bankruptcy, or tending to defeat or delay creditors, is 
deemed to be fraudulent. 

Re Simms (1930). 

8, a builder With heavy liabilities, transferred his business 
to a private company of which he and his solicitor were the 
Sole directors. The company, in consideration of the 
transfer, undertook to discharge 8'a liabilities. S was 
adjudicated bankrupt on a petition presented within three 
months of the transfer. 

It was held that the transfer amounted to a fraudulent con¬ 
veyance and was an act of bankruptcy. The substitution, 
in place*of a going business and substantial assets; of shares 
in a private company which had taken over the debtor's 
assets and liabilities, and a right of action against tho com¬ 
pany on its undertaking to discharge those liabilities, must 
necessarily have the effect of delaying creditors. 

Where a debtor conveys tlio whole of his property for ail 
existing debt or for a past consideration, fraud is presumed and 
no further proof of intent is necessary. Where a conveyance 
is made as security in part for a past advance and also for a 
present advance, it is not necessarily fraudulent. Indeed, if tho 
effect of the transaction will be to enable the debtor to carry on 
his business as a going concern, it will not bo presumed to bo 
fraudulent. 

If the conveyance is made bona fide for valuable consideration, 
it is valid, and a bona fide voluntary conveyance or gift will 
not be sufficient ground for the presentation of a petition, although 
the conveyance itself may be set aside if petition on some other 
ground is successful. 

Fraudulent Preference .—A fraudulent preference in bank¬ 
ruptcy may be 

(а) A payment of money; or 

(б) A transfer of property; or 

(c) The creation of a charge; or 

(d) The incurring of an obligation; or 

(e) The taking or suffering of judicial proceedings; 

to or in favour of a creditor, or a surety or a guarantor of a debt 
due to a creditor, by an insolvent debtor with the intention of 
preferring the creditor, surety or guarantor. It is the intention 
of the debtor which is the paramount consideration. 
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A transaction which amounts to a fraudulent preference, if 
performed within three months prior to the presentation of the 
petition on which the debtor was adjudicated bankrupt, may be 
set aside by the trustoo in bankruptcy (s). 

Keeping House , etc. —In this case, it is the intent that is material. 
If there is no intention to defeat or delay creditors, doing any 
of the acts referred to will not amount to an act of bankruptcy. 
Intent will be inferred from the facts t)f the case. Thus, in In re 
Finney (1874), it was held that a debtor acts with intention to 
defeat or delay his creditors where he goes abroad, knowing that 
a necessary consequence will be the defeat or delay of his creditors. 
To u keep house ” iB to deny access to creditors, either by refusing 
admittance or by withdrawing to a more secluded part of the house. 

Bankruptcy Notice .—A “ bankruptcy notice 99 „ requires tho 
debtor to pay the judgment debt or sum ordered to be paid in 
accordance with the terms of the judgment or order, or to secure 
or compound for it to the satisfaction of the creditor or of tho 
Court, or to satisfy the Court that he has a counterclaim, set off 
or cross-demand which equals or exceeds the amount due, and 
which could not be set up in the action in which the judgment 
was obtained, and it states that if the notice is not complied 
with within tho time specified, the debtor will be deemed to 
have committed an act of bankruptcy. A creditor who has 
liimself committed an available act of bankruptcy cannot issue 
a bankruptcy notice, but otherwise any creditor can base a 
petition on the non-compliance. 

Suspension of Payment .—Tho notice of suspension or intended 
suspension of payment must be given deliberately (i.e., a mere 
tentative remark, informally made, would not bo an act of 
bankruptcy), but it need not be in writing. Thus, in Crook v. 
Morley (1891), the debtor sent a notice to the effect that he 
was unable to meet his engagements, and invited his creditors 
to meet him at a specified place and time in order that he might 
submit a statement of his position, This was held to be a 
sufficient notice. But in Clough v. Samuel (1905), where a stock¬ 
broker told his creditors that he would have difficulty in paying 
at the approaching settlement, and suggested that they should 
close their accounts with him, such notification was held not to 
be sufficient notice of suspension or of intended suspension of 
payment. Probably tho test is Cf What would be the meaning 
given to the notice or declaration by a reasonable creditor ? ” 
If a creditor is reasonably entitled to assume that the debtor 
intends to suspend payment, an act of bankruptcy has been 
committed. 


(a) See post, p. 254. 
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The Petition. 

The petition must bo verified by affidavit, and, if presented 
by a creditor, a copy thereof must be served on the debtor* 

Under Section 4 of the Act, a creditor is not entitled to present 
a bankruptcy petition againBt a debtor unless:— 

(a) The debt owing by the debtor to the petitioning creditor, or, if 

two or more creditors join in the petition, the aggregate of debts 
owing to the several petitioning creditors, amounts to £50 at 
least; and 

(b) The debt is a liquidated sum, payable either immediately or at 

some certain future timo; and 

(c) The act of bankruptcy on which the petition is founded has 

occurred within three months before the presentation of the 
petition; and 

(d) The debtor is domiciled in England, or within a year before the 

presentation of the petition, has ordinarily rosided, or had a 
dwelling-house or place of business, in England, or (except in 
the case of a person domiciled in Scotland or Ireland or a firm 
or partnership having its principal place of business in Scotland 
or Ireland) has carried on business in England, personally or by 
moans of an agent or manager, or (except as aforesaid) is, or 
within the said poriod has been, a member of a firm or partner¬ 
ship of persons which lias carried on business in England by means 
of a partner or partnors, or an agent or manager. 

Further, the petitioning creditor’s debt must have existed 
at the date of the commission of the act of bankruptcy. 

The act of bankruptcy on which tho petition is founded 
must not be one to which the creditor was privy. Where a deed 
of arrangement has been executed, a creditor who has either 
expressly or impliedly assented to tho deed is not entitled to 
present a bankruptcy petition founded on the execution of the 
deed, nor on any other act committed by the debtor in the course 
or for the purpose of the proceedings preliminary to the execution 
of the deed, unless his acquiescence was procured by fraud or 
misrepresentation, or unless tho deed becomes void (as by non¬ 
registration). 

Petition by Secured Creditor. —If the petitioning creditor is a 
secured creditor, he must, in his petition, either state that ho is 
willing to give up his security for the benefit of the creditors in 
the event of the debtor being adjudged bankrupt, or estimate 
the value of his security. In the latter case, he may be admitted 
as a petitioning creditor to the extent of the balance of the 
debt due to him, in the same manner as if he were an unsecured 
creditor. 

Debtor's Petition. —If the debtor is the petitioner, his petition 
must allege that he is unable to pay his debts, and the presenta- 
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tfcm thereof is deemed an act o! bankruptcy without the previous 
filing by him of any declaration of inability to pay his debts. 
In such a case, the Court will, as a rule, make a Receiving Order 
forthwith; but the Court is not bound to do so, and in fact will 
refuse to do so where the debtor is making use of bankruptcy pro¬ 
ceedings in order to save himself from the operation of committal 
orders or to stay legal proceedings. 

The term, “ debtor,” includes any person, whether a British 
subject or not , who, at the time of the commission by him of 
an act of bankruptcy:— 

(a) Was personally present in England; or 

(b) Ordinarily resided or had a place of residence in England ; 

or 

(c) Was carrying on business in England personally or by 

means of an agent or manager; or 

(d) Was a member of a firm or partnership which carried on 

business in England,—Section 1 (2) of the Act. 

Where two or more petitions are presented against the same 
debtor or against joint debtors, the Court may consolidate the 
proceedings on such terms as it thinks fit; and, in cases where* 
the petitioner does not proceed with due diligence, the Court 
may substituto as petitioner any other creditor to whom the 
debtor may be indebted to the amount required by the Act. 

A petition cannot be withdrawn except by leave of the Court. 
The Receiving Order. 

A Receiving Order may be made forthwith on the hearing of 
a debtor's petition. In the case of a creditor’s petition, however, 
the Receiving Order will not be made until after the petition has 
been heard. An interval of at least eight days must elapse 
between the date of service of the petition on the debtor and the 
hearing. At the hearing, the creditor must prove the continued 
existence of the debt, service of the petition, and the act of bank¬ 
ruptcy on which the petition is founded. The Court must enquire 
carefully into the existence of the debt alleged, and it may even 
go behind a judgment to enquire into the consideration for the 
debt. The Court must be particularly careful to carry out these 
duties of investigation where the petition is presented by a 
moneylender. If the Court is satisfied, and the debtor is unable 
to urge any valid reason against it, a Receiving Order is made. 

As soon as the Receiving Order has been made, the Official 
Receiver, who is an official of the Board of Trade, becomes Receiver 
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of the debtor’s property. The effect of this is to protect the 
property from the debtor and his creditors, for no creditor W 
any further remedy against the debtor unless he is a secured 
creditor or the landlord, but must prove for his debt in the 
bankruptcy. 

On the presentation of the petition, and before the making of 
a Receiving Order, the Official Receiver may be appointed Interim 
Receiver when this is shown to be necessary for the protection 
of the estate; and any proceedings against the debtor, i.e., 
action, execution or other legal process, may be stayed by the 
Court. If the Official Receiver is satisfied that it is in the interest 
of the creditors generally or that the nature of the business 
demands it, he may, on the application of a creditor or creditors, 
appoint a Special Manager, with such powers as may be entrusted 
to him by the Official Receiver, to act until a trustee is appointed. 
The Special Manager must give security as directed by the Board 
of Trade. His remuneration is fixed by the creditors in general 
meeting or by the Board of Trade. 

Notice of every Receiving Order is advertised in the Gazette 
and in a local paper, and the order is served on the debtor. 

Orders in bankruptcy may be varied or rescinded by the 
Court, and they may be appealed against in the manner pro¬ 
vided in Section 108 of the Act. 

A Receiving Order may be rescinded when:— 

(а) The Court sanctions a composition or scheme for payment 

of the debts; 

(б) It appears that the property ought to be distributed 

according to the laws of Scotland or Ireland; 

(c) The debtor or his friends pay the creditors in full; 

(d) For any reason, it ought not to have been made. 

If the bankrupt owns land both the petition and the Receiv¬ 
ing Order should be registered as land charges. 

It should be noted that on the making of a Receiving Order, 
the debtor is not adjudicated bankrupt or divested of his property. 
It is merely protected by the Official Receiver until adjudication 
or rescission of the order. 

Arrest of Debtor. 

By Section 23 of the Act, the Court may cause a debtor to 
be arrested, and any books, papers, money or goods in his pos¬ 
session to be seized 
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(а) If, after a bankruptcy notice has been issued and served on him, 

or a petition has been presented, it appears to the Court that 
there is a probability that he has absconded, or is about 
to abscond, with a view of avoiding payment, or of avoiding 
service of, or appearance to, any such petition, or of avoiding 
examination, or of otherwise avoiding, delaying or embarrassing 
proceedings in bankruptcy against him; 

(б) If, after presentation of a bankruptcy petition, there is cause for 

believing that he is about to remove liis goods with a view of 
preventing or delaying possession being taken of them by the 
Official Receiver, or that he has concealed, or is about to conceal 
or destroy, any goods, books or documents which might be of use 
to his creditors in the bankruptcy; 

(c) If, after service of a bankruptcy petition or the making of a 

Receiving Order, ho removes any goods in his possession above 
the value of five pounds without the leave of the Trustee or 
Official Receiver; 

(d) If, without good cause, lie fails to attend any examination ordered 

by the Court. 


The Official Receiver, 

The Official Receiver is the official appointed for each bankruptcy 
district by the Board of Trade, his principal duty being to receive 
all the property of the bankrupt and, on adjudication of the 
debtor, to act as Trustoe until a Trustee is appointed . He also 
acts whenever there is a vacancy in the Trusteeship. His other 
duties include :— 

(1) Reporting to the Court on the affairs of the debtor and on 

the conduct of the debtor prior to and during the bank¬ 
ruptcy proceedings. 

(2) Taking part in the public examination of the debtor. 

(3) Seeing that the proper statement of affairs is submitted. 

(4) Calling the first meeting of creditors. 

(5) Presiding at the first meeting of creditors. 

(6) Issuing the proper general and special proxy forms to 

creditors, 

(7) Issuing the proper statutory advertisements and notices. 

(8) Demanding the attendance of the debtor for the purpose 

of obtaining his assistance. 

(9) Reporting to tfie creditors on any proposal for a com¬ 

position made by the debtor. 

(10) The appointment of a “ Special Manager ” to manage the 

business of the debtor until a Trustee is appointed, 
if, on the application of a creditor or creditors, he has 
satisfied himself that it would bo to the advantage of 
the creditors that the business should be continued. 

(11) Prosecuting the bankrupt in cases of fraud. 
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(12) In the case of small bankruptcies, i.e., those in which 

the property of the debtor is not likely to exceed £300 
in value, acting as Trustee throughout the bankruptcy. 

(13) Acting as Trustee, unless the creditors appoint a Trustee, 

when the estate to be administered is that of a deceased 
insolvent, 

(14) Maintaining a general supervision of the bankruptcy 

proceedings and guiding the Court when the time comes 
for the debtor to apply for his discharge. 

(15) Seeing that proper accounts are made out. 

Board of Trade. 

The Board of Trade has certain permanent officials for the 
conduct of its bankruptcy work, among them being the Official 
Receivers referred to above. It sanctions the appointment of, 
and superintends, Trustees in bankruptcy, and it audits their 
accounts. In fact, the Board of Trade supervises the whole of 
the bankruptcy proceedings. When the Receiving Order has been 
made and the debtor’s property is controlled by the Official 
Receiver, it is, in effect, held by the Board of Trade. When the 
Trustee is appointed and the property is vested in him, the Board 
controls liis functions and secs that the proceeds are properly 
applied. When the bankrupt applies for his discharge, the Board, 
by its officer, reports on the debtor’s conduct and affairs, and 
upon this report the Court determines whether or not the discharge 
shall be granted, suspended or refused. 

Meetings of Creditors. 

The First Schedule to the Act lays down the procedure for 
meetings of creditors. This may bo summarized as follows 

First Meeting of Creditors .—The first meeting of creditors 
must be summoned for a day not later than fourteen days after 
the date of the Receiving Order, and at least six days’ notice 
must be given by advertisement in the Gazette and in a local 
paper. This meeting is held for the purpose of considering 
any proposal for a composition or scheme of arrangement put 
forward by the debtor or his friends to avoid adjudication, to 
inquire into the assets and liabilities and the circumstances con¬ 
tributing to the debtor’s position, to decide whether the debtor 
should be adjudged bankrupt, and generally as to the mode of 
dealing with his property. If it is decided that the debtor should 
be adjudged bankrupt, the business transacted may include the 
appointment of a Trustee and a Committee of Inspection . 

Voting at Meetings of Creditors. —No person is entitled to vote 
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at any meeting oi creditors unless he has duly proved a debt 
provable in bankruptcy and the proof has been duly lodged in 
accordance with the Rules. A creditor is not entitled to vote 
at any such meeting in respect of any unliquidated or contingent 
debt, or of any debt the value of which is not ascertained. 

For the purposes of voting, a secured creditor must, unless 
he surrenders lus security, state in his proof the particulars of 
his security, the date when it was given, and the value at which 
he assesses it; and he is entitled to vote only in respect of the 
balance due to him (if any) after deducting the value of his 
security. 

A creditor proves his debt by means of an affidavit to which are 
annexed particulars of his account, and which must specify the 
vouchers (if any) by which the debt can be substantiated. These 
vouchors may be called for at any time. If a secured creditor 
votes in respect of his whole debt, he is deemed to have sur¬ 
rendered his security, unless, on application being made, the 
Court is satisfied that the omission to value the security has 
arisen from inadvertence. A creditor may not vote in respect 
of any debt on, or secured by, a current bill of exchange or pro¬ 
missory note held by him, unless he is willing to treat as a 
security in his hands the liability of every person (not being a 
person against whom a Receiving Order has been made) who is 
liable on the bill antecedently to the debtor, and to estimate 
the value of such security, and, for the purposes of voting but 
not for the purposes of dividend, to deduct it from his proof. 
The Trustee may, within twenty-eight days of the vote, buy the 
security at the estimated value plus twenty per cent. A creditor 
who holds a security may, in some circumstances, re-value it and 
lodge a new proof of debt giving the corrected value. 

If a receiving order is made against one partner of a firm, any 
creditor to whom that partner is indebted jointly with the 
other partners of the firm, or any of them, may prove his debt 
for the purpose of voting at any meeting of creditors, and shall 
be entitled to vote thereat. 

Chairmen of Meetings .—The Official Receiver, or his nominee, 
acts as chairman at the first meeting of creditors; but at any 
subsequent meeting the creditors choose their own, chairman. 
The chairman has power to admit or reject a proof for the purpose 
of voting, subject to the right of appeal if a proof is rejected. If 
he is in doubt whether the proof of a creditor should be admitted 
or rejected, he must mark the proof as objected to and allow the 
creditor to vote, subject to the subsequent disallowance of the 
vote if the objection is sustained. 
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In bankruptcy, a special resoluMon means a resolution decided 
by A majority in number and three-fourths in value of the creditors 
present , personally or by proxy, at a meeting of creditors and 
voting on the resolution. 

An ordinary resolution moans a resolution decided by a 
majority in value of the creditors present, personally or by proxy, 
at a meeting of creditors and voting on the resolution, 

Proxies .—A creditor may vote either in person or by proxy. 
Proxies are of two kinds, general and special. The forms are 
issued by the Official Receiver or by the Trustee, as the case 
may be. A creditor may give a general proxy to his managor, 
clerk or any other person, except a minor, in his regular employ¬ 
ment, In this case the instrument of proxy must stato the 
relation in which the person appointed thereunder stands to the 
creditor. A general proxy is available for any meeting and for 
any matter, and remains in force until revoked by the creditor 
giving it, but the holder may not vote on a resolution which 
may place himself, his partner, or his employer in a position 
to receive a benefit out of the estate otherwise than as a creditor 
rateably with the other creditors. 

A special proxy may be given to any person other than a 
minor to vote at any specified meeting or adjournment thereof, 
on all or any of the following matters:— 

(1) Any proposal that a composition or scheme of arrange¬ 

ment be accepted, instead of allowing the debtor to be 
adjudicated bankrupt. 

(2) The appointment of any named person as Trustee at a 

specified rate of remuneration, or as a member of the 
Committee of Inspection; or the question of the con¬ 
tinuance in office of any named person as Trustee 
or member of the Committee of Inspection, 

(3) On all other questions arising at any specified meeting 

or adjournment thereof. 

A proxy may not be used unless it is deposited with the 
Official Receiver or the Trustee before the meeting at which it is 
to be used. The official receiver of the estate may be appointed 
by a creditor as his general or special proxy. Only those 
creditors who have proved their debt and whose proof has been 
admitted may vote. The proxies in a bankruptcy do not re¬ 
quire to be stamped. 

Adjournment of Meetings .—The meeting may be adjourned 
by the chairman, with the consent of those present, from time 
to time and from place to place. But it is not competent for a 
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4 meeting to act for any purpose except for the election of a chair¬ 
man, the proving of debts or the adjournment of the meeting, 
unless at least three creditors are present or arc represented. If 
the creditors do not number, in all, more than three, they must 
all be present or be represented. 

Debtor's Statement of Affairs. 

If the Receiving Order has been made on the petition of the 
debtor himself, he must, within three days from the date of the 
order, or, if the order was made on the petition of a creditor, 
then within seven days of the order, prepare and submit to the 
Official^ Receiver a statement of liis affairs, verified by affidavit, 
including particulars of his assets and liabilities, the names, 
addresses and occupations of his creditors, with particulars of 
the securities held by them, and any other information required 
by the Official Receiver. The Official Receiver may permit the 
debtor to employ expert assistance for the preparation of his 
statement. 

The Official Receiver sends to each creditor mentioned in the 
statement a notice of the time and place of the first meeting of 
creditors, a summary of the debtor’s statement of affairs with 
comments thereon, a form of proof, proxy forms, and if a scheme 
of composition has been proposed, a voting letter which may 
authorize the Official Receiver to vote for or against the scheme 
on the creditor’s behalf. 

The Court may, on the application of the Official Receiver or 
the Trustee, at any time after a Receiving Order has been made, 
summon before it the debtor or his wife, or any person suspected 
of having in his possession any property of the debtor, or of being 
indebted to the debtor, or any person capable of giving informa¬ 
tion respecting the debtor, his dealings or property, .and may 
order such persons to produce any material documents in their 
possession. The Court may order any such person to surrender 
any of the debtor’s property held by him, or to pay any debt he 
is found to owe to the debtor. But this does not enable the 
Trustee to require a person to answer c< fishing ” questions. It 
is noteworthy that this power to compel the debtor’s assistance 
is not limited to the bankruptcy proceedings. Even after his 
discharge, a debtor may be required to give to the trustee any 
information which will enable the trustee to obtain some advantage 
for the creditors —Re Coulson (1933). 

Further, the Court may order that letters and telegrams 
addressed to the debtor shall bo re-directed to the Official Receiver 
or to the Trustee. 



LAW OF BANKRUPTCY 


237 


The Court may also order the debtor to deliver trading and 
profit and loss accounts for a particular period. The Official 
Receiver may also require such accounts for a period not exceed¬ 
ing two years before the Receiving Order, 

Public Examination. 

The debtor must undergo a public examination in open Court 
in regard to his conduct, dealings and property. If he fails to 
attend he may be brought up on warrant. As soon as possible after 
the delivery of the statement of affairs, the Court fixes the date 
of the examination and the Official Receiver gives notice of it to the 
debtor and the creditors, and publishes it in the Gazette and in a 
local paper. The debtor is examined on oath, and a note of his 
examination is taken down in writing and, after being read over to 
or by the debtor, is signed by him and can bo used as evidence 
against him. Any creditor who has tendered a proof, or his 
representative, may question the debtor concerning his affairs 
and the causes of his failure. The Official Receiver takes part, 
and if a Trustee should be appointed before the conclusion of the 
examination, he also may take part therein. The examination 
may be adjourned by the Court from time to time. 

Any of the parties, viz., Official Receiver, Trustee, creditors 
and debtor may employ solicitors or counsel to take part in 
the public examination. When the Court is of opinion that the 
debtor’s affairs have been sufficiently investigated, it may, by 
order, declare the examination concluded; but such order may 
not bo made until after the day appointed for the first meeting 
of creditors. Should the debtor’s conduct be obstructive or 
contemptuous, the Court may adjourn the examination sine die . 
The effect of such an order is to prevent the debtor from obtaining 
his discharge without reopening the bankruptcy proceedings at 
his own expense. 

If the debtor is a lunatic, or suffers from any such afflic¬ 
tion or disability as, in the opinion of the Court, makes him 
unfit to attend his public examination, the Court may make 
an order dispensing with such examination, or directing that 
he be examined on such terms, in such manner and at such 
place as seems to the Court to be expedient. 

Composition or Scheme of Arrangement. 

The debtor may propose a composition in satisfaction of his 
debts, or a scheme of arrangement of his affairs, and, if he 
does so, any such proposal must be in writing signed personalty 
by the debtor and must be submitted to tho Official Receiver 
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within four days of the delivery of hie statement of affairs, or 
within such further time as the Official Receiver may fix. A 
meeting of creditors must then be called by the Official Receiver, 
at which the scheme must be submitted, together with such 
report as he makes upon it. This meeting must take place before 
the termination of the public examination. If the creditors who 
have proved their debts resolve by a majority in number and a 
three-fourths majority in value to accept the composition offered, or 
to adopt the Bcheme of arrangement suggested, and the Court 
approves the proposal, there is no need for the debtor to be 
adjudged bankrupt; otherwise, the creditors may resolve by 
a majority in value that he shall be. The Court will not hear an 
application for approval until after the conclusion of the public 
examination. The Court must not assent to the scheme unless 
the proposals are reasonable and likely to benefit the creditors 
generally; i.e. the scheme must offer the creditors some advantage 
over the normal course of bankruptcy. In cases where the Court 
would be bound to refuse, suspend or attach conditions to the 
bankrupt’s discharge, it must refuse to sanction the scheme 
unless reasonable security is provided for the payment of at least 
five shillings in the pound to all unsecured creditors with provable 
debts. In other cases the Court has a discretion. 

Where the scheme is approved by the Court, the Receiving 
Order is discharged and, provided he carries out the terms of 
the scheme, the debtor is in the same position as if the bankruptcy 
had been carried through and he had obtained liis discharge. 
If an Order of Adjudication has been made, such order is 
annulled. 

It Bhould be borne in mind that such a composition as this 
is not the same as an arrangement with creditors made under 
the Deeds of Arrangement Act, 1914 ($), The effect of the 
latter is that only those creditors who assented to the scheme are 
bound, and the debtor is not released from the claims of others, 
whereas under a scheme or composition in bankruptcy, he is 
released from all claims except those from which he would not 
be released by his discharge from bankruptcy. Furthermore, 
proceedings under the Deeds of Arrangement Act arc outside 
bankruptcy law, and do not involve the same publicity. 

Adjudication. 

The Court will adjudge the debtor bankrupt:— 

(1) If by resolution a majority in value of the creditors 
resolve that he be adjudged bankrupt; or 
(0 Bee post, p. 273, 
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(2) If the creditors pass no resolution; or 

(3) If they do not meet; or 

(4) If a composition or scheme of arrangement is not approved 

within fourteen days after the conclusion of the public 
examination 1 ; or 

(5) If the debtor has absconded j or 

(6) If the public examination is adjourned indefinitely; or 

(7) If the debtor, without good cause, fails to submit his 

statement of affairs ; or 

(8) If the debtor so requests at the time of making the 

Receiving Order. 

On adjudication, the property of the bankrupt becomes 
divisible among his creditors, and is vested in the Trustee for that 
purpose. It is to be observed that it is only on adjudication that 
the debtor is divested of his property. Until that moment, he 
is the technical owner of the property, although the control of 
it has been with the Official Receiver. Notice of the Adjudica¬ 
tion Order is advertised in the Gazette and in a local paper, and 
the date of the order is deemed to be the date of adjudication. 

Annulment of Adjudication .—The Court may annul the adjudi¬ 
cation :— 

(1) When in the opinion of the Court, the debtor ought not 

to have been adjudged bankrupt; 

(2) Where it is proved to the satisfaction of the Court that 

the debts of the bankrupt are paid in full. In the 
exercise of its discretion, the Court will take into con¬ 
sideration the debtor’s conduct during the bankruptcy 
proceedings; 

(3) If the creditors at any time after the adjudication resolve 

by a majority in number and three-fourths majority in 
value to accept a composition or a scheme of arrange¬ 
ment, and such scheme is approved by the Court. 

The Trustee. 

Where a debtor is adjudged bankrupt, or the creditors have 
resolved that he shall be so adjudged, the creditors may, by 
ordinary resolution, appoint a person, whether creditor or not, 
to fill the office of Trustee of the property of the bankrupt, or 
they may resolve to leave the appointment to the Committee 
of Inspection. If no appointment is made in this way within 
four weeks of the adjudication or within seven days of the failure 
of proceedings in connection with a scheme or within three 
weeks of a vacancy, the Board of Trade will appoint a Trustee. 
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Such a Trustee, however, will cease to hold office on the sub¬ 
sequent appointment of a Trustee by the creditors. The person 
so appointed must give security to the satisfaction of the Board 
of Trade, which then issues a certificate that his appointment 
has been duly made. The certificate will not be issued where:— 

(1) The Trustee has previously been removed from a similar 

office for misconduct or neglect of duty; 

(2) The appointment has not been made in good faith by the 

vote of a majority in value of the creditors; 

(3) The person appointed is unfit to act os trustee; 

(4) The person appointed is likely not to prove impartial 

owing to his connection with the bankrupt, his estate 
or the creditors. 

The whole of the debtor’s property vests, automatically, in 
the Trustee upon the making of the Order of Adjudication. There 
may be more than one Trustee, but it is not usual. 

Termination of Appointment of Trustee^— The appointment 
of a Trustee may be determined as follows:— 

(1) By resignation. A meeting of the creditors must bo 

called and seven days’ notice thereof given to the 
Official Receiver, and it then rests with the meeting as 
to whether his resignation be accepted or refused. 

(2) By removal. This may be effected :— 

(а) By ordinary resolution of the creditors at a 

meeting called for the purpose, of which seven 
days’ notice has been given. At the request 
, of one-sixth in value of the creditors, a meet¬ 

ing for this purpose may be summoned by a 
member of the Committee of Inspection or by 
the Official Receiver. 

(б) By the Board of Trade;— 

(i) If the Board is of opinion that he is guilty 
of misconduct or is failing duly to perform 
his duties ; or that his period of office is 
being unduly prolonged without probable 
advantage to the creditors ; or that he 
is incapable of adequately performing 
his duties on account of his continued 
sickness or absence, or by reason of his 
lunacy; or that his connection with or 
relation to the bankrupt or his estate, 
or any particular creditor, might make 
it difficult for him to act impartially ; 
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(ii) Where m any other matter he has been 

removed from office for misoonduct; 
but, if the creditors by ordinary resolu¬ 
tion disapprove of the removal, he or 
they may appeal to the High Court; 

(iii) If he fails to keep up his security or to 

increase it when required so to do ; 

(iv) If he has retained a sum exceeding £50 

for more than 10 days and fails to 
explain the retention to the satisfaction 
of the Board of Trade. 

(3) By the issue of a Receiving Order against him. 

(4) By his becoming functus officio , that is, completing his 

duties as Trustee, by reason of the estate having been 
wound up or of some scheme of arrangement having 
been accepted by the creditors. 

(5) By his release, without his having previously resigned or 

having been removed from office. 

Release of Trustee .—The Trustee must apply for a release when 
he has ceased to act by reason of the approval of a composi¬ 
tion, or of his resignation or removal from office. The Board 
of Trade must, on his application, cause a report on his ac¬ 
counts to be prepared, and, on his complying with all the 
requirements of the Board, the Board must take into considera¬ 
tion the report, and any objection to his release by any creditor or 
person interested, and must either grant or withhold the release 
accordingly, subject, however, to an appeal to the High Court. 
The release when granted relieves the Trustee of all liability in 
respect of any act done or default made by him in the administra¬ 
tion of the affairs of the bankrupt, or otherwise in relation to 
his conduct as Trustee, but any such order of release may bo 
revoked on proof that it was obtained by fraud or by suppression 
or concealment of any material fact. 

Duties of the Trustee. 

As soon as possible after his appointment, the Trustee must 
take possession of all documents and property of the bankrupt, 
realize the property and distribute the proceeds among the 
creditors in the prescribed order of preference. He must submit 
to any orders of the Board of Trade, and to any directions that 
may be given by resolution of the creditors at a general meeting, 
or by the Committee of Inspection. If the directions given by 
the two latter bodies should conflict, those of the general meeting 
of creditors override those given by the Committee. 
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Hie Trustee must keep proper books and accurate accounts of 
all transactions relating to the administration of the estate, and 
must pay all money received by him into the Bankruptcy Estates 
Account at the Bank of England. He may pay moneys into an 
account at a local bank if he receives authority to do so from 
the Board of Trade, given on the application of the Committee 
of Inspection or, where there is no Committee, given for any 
special reason. 

In no circumstances may the Trustee pay money received by 
him as Trustee into his private banking account. The accounts 
are audited at least once in every three months by the Commit¬ 
tee of Inspection and once in every six months by the Board 
of Trade. The Trustee must send to the Board of Trade an 
“ affidavit of no receipts and payments ” if there have been no 
receipts or payments since the last audit. 

A Trustee’s remuneration is fixed by the creditors, who may 
delegate this duty to the Committee of Inspection. The Board 
of Trade fixes the remuneration only when it has itself appointed 
the Trustee, or when satisfied by the debtor that the remuneration 
is unreasonably large, or when one-quarter in number or value 
of the creditors dissent from the amount fixed. The amount is 
by way of a percentage, partly on the amount realized and partly 
on the amount distributed in dividend. The Trustee must not 
be financially interested in any purchase of the debtor’s property 
or take any profit on any transaction. Nor may he make any 
agreement to Bhare his remuneration with any person employed 
about the bankruptcy or with any creditor. 

Powers of the Trustee. 

The Trustee may exercise the right to transfer stock, shares 
in ships, shares in companies, and ohoses in action generally, in 
the same way as the bankrupt might have done. 

He has absolute authority to:— 

(1) Sell all or any part of the property of the bankrupt by 

public auction or privately; 

(2) Give receipts for money received by him, the debtors 

being thereby discharged ; 

(3) Prove, claim, and draw any dividend in connection with 

any debt due to the bankrupt; 

(4) Exercise any powers given him by the Act, and execute 

any powers of attorney or other instruments for the 

purpose of carrying out the provisions of the Act; 
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(6) Deal with any property in which the bankrupt may be 
entitled to an entailed interest in the Bame manner a* 
the bankrupt might have done; 

(0) Make contracts and do acts necessary or expedient in 
the execution of his office. 

If authorized by the Committee of Inspection the Trustee 
may also do any of the following:— 

(1) Conduct the business so far as may be necessary for the 

beneficial disposal thereof ; 

(2) Bring or defend actions in connection with the property 

of the bankrupt ; 

(3) Employ a solicitor or agent to take any proceedings or to 

do any other business; 

(4) Accept, as consideration for the sale of any property, a 

sum of money payable at a future time, subject to 
security or otherwise, as authorized by the Committee ; 

(5) Pledge or mortgage any of the property of the bankrupt 

in order to raise money for the payment of the debts ; 

(6) Refer any dispute to arbitration, and compromise any 

claim ; 

(7) Divide in its existing form amongst the creditors, accord¬ 

ing to its estimated value, any property which from 
its peculiar nature cannot be readily or advantageously 
sold; 

(8) Appoint the bankrupt himself to superintend the manage¬ 

ment of his property or to carry on his trade for the 
benefit of the creditors ; 

(9) Make such an allowance as he may think just to the bank¬ 

rupt for his support and that of his family, or in con¬ 
sideration of his services if he is engaged to assist in 
winding up the estate. 

No general permission may be given to do the above acts: 
special permission must be given, as the necessity arises, to do 
each particular act. Such permission is recorded in the minutes 
of the meetings of the Committee of Inspection, 

Committee of Inspection* 

A Committee of Inspection may or may not be appointed; 
but the creditors qualified to vote may, by resolution at any 
meeting, appoint such a Committee for the purpose of assist¬ 
ing the Trustee or of superintending the administration of 
the bankrupt’s property by the Trustee. It must consist of not 
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more than five nor of fewer than three persons, being creditors, 
or the holders of a general proxy or general power of attorney 
from a creditor, or persons to whom a creditor intends to give a 
general proxy or power of attorney; but no member may act 
until he has proved his debt and had his proof admitted, or, 
where he is only the proxy of a creditor, until that creditor has 
had proof of his debt admitted and has actually given a proxy 
to act on the Committee. 

The Committee meets at least once a month, and the Trustee 
or any member may call a meeting as and when he thinks neces¬ 
sary. It may act by a majority of the members present at a 
meeting, and a majority of the Committee forms a quorum. 

The appointment of a member of the Committee terminates :— 

(1) If he resigns ; this he may do by notice in writing delivered 

to the Trustee ; or 

(2) If he becomes bankrupt or compounds or arranges with 

his creditors ; or 

(3) *lf he is absent from five consecutive meetings ; or 

(4) If he is removed; thiB may bo done by an ordinary 

resolution at any meeting of creditors of which seven 
days’ notice has been given stating the object of the 
meeting. 

If no Committee of Inspection is appointed, any act or thing 
or any direction or permission authorized or required to be done 
or given by the Committee may be done or given by the Board 
of Trade. 

The Committee supervises the performance of the duties of 
the Trustee, and the general administration of the estate. The 
Trustee’s accounts are audited by the Committee, which must 
see that all books, i.e., the Trading Account if the business is 
being continued, Record and Cash Books, and vouchers are 
produced. The Trading Account (if any) must be audited by 
the Committee at least once in every month, and the Cash 
Book at least once in every three months, but both may bo 
audited more often if desired. On the completion of the audit, the 
members of the Committee sign a certificate in the books to that 
effect. 

Doctrine of Relation back. 

An Order of Adjudication operates not merely from its own 
date or the date of the Receiving Order, but is given a retrospective 
effect by Section 37 of the Aot which provides that the hank- 
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ruptcy shall relate back to, and commence at the time of, the first 
of the acts of bankruptcy proved to have boon committed by 
the debtor within the three months next preceding tho date of 
the presentation of the bankruptcy petition. Tho usual rule 
is that a judicial act operates from the earliest moment of the 
day upon which it is performed, but it has been held that the 
time of commencement of a bankruptcy is the actual moment of 
the day when the first act of bankruptcy was committed. 

This moment is known as the ,e Commencement of the Bank¬ 
ruptcy,” and it determines :— 

(1) The Trustee's title to the property of the bankrupt: the 

Trustee in bankruptcy is entitled to all goods and rights 
possessed by the bankrupt at the commencement of 
tho bankruptcy and may, subject to the qualifications 
hereinafter described, claim such assets even from bona 
fide purchasers for value. All transactions by and with 
the debtor after that date arc prima facie void, but, as 
will be seen, certain transactions are protected. 

(2) The amount recoverable by distraint by the landlord, who 

may not after the commencement of the bankruptcy 
recover by distraint more than six months’ arrears of 
rent. 

(3) The rights of execution creditors as against ordinary 

creditors. 

(4) The operation of the “ reputed ownership ” clause, (u) 

Realization of the Property. 

Certain parts of the debtor’s property are not divisible among 
creditors, and such property is termed not divisible . All other 
property is termed divisible and is realized for the benefit 
of the estate. The divisible property includes, with certain 
exceptions, all property, real, personal, legal or equitable* 
vested, contingent or in remainder, choses in action, rights of 
action in contract and (subject to certain qualifications) rights 
in tort, to which the bankrupt has a title of any kind, and also 
certain property which he has already assigned but which may be 
recovered by the Trustee. 

Divisible Property thus comprises:— 

(a) Property belonging to the Bankrupt. —This means all property 
that may belong to or be vested in the bankrupt at the com¬ 
mencement of the bankruptcy, or may be acquired by or devolve 
on him before his discharge. The property “ belonging to ” the 
(u) See post, p, 247, 
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bankrupt includes money, goods, land, profits and interests, 
rights of action, other than purely personal actions, and even 
powers exercisable in his own favour by the debtor. Immovable 
property abroad, notwithstanding the provisions of the Act, 
would not vest in the Trustee, inasmuch as the ownership and 
transfer of land are governed by the law of the country in which 
the land is situate. He should, therefore, call upon the bank* 
rupt*to execute the conveyances necessary to enable the Trustee 
to obtain, possession. The bankrupt is bound to execute any 
such conveyances, and can be compelled to do so by the Court. 
By the 1926 Act, Section 3, provision is made for assets in the 
hands of a Trustee of a previous bankruptcy to be transferred 
to the Trustee in a subsequent bankruptcy. This includes 
property acquired by the bankrupt between the former and the 
current bankruptcy. A purely personal right of action, however, 
does not pass to the Trustee, as where a bankrupt has a right 
of action against his employers for wrongful dismissal— Bailey v. 
Thurston (1903). But the Trustee may intervene and claim any 
damages awarded to the plaintiff. 

All transactions of a bankrupt with any person dealing with 
him bona fide and for value, in respect of any property, whether 
real or personal, acquired by him after adjudication, are valid 
against the Trustee, if completed before he intervenes. This, 
which was decided in Cohen v. Mitchell (1890), is laid down in 
Section 47. 

The personal earnings or salary of the debtor after the adjudi¬ 
cation may be claimed by the Trustee, but the debtor is to be 
allowed therefrom a sufficient amount for the maintenance of 
himself and his wife and family, regard being had to his station 
in life. Under this provision the Court has ordered part of the 
periodic payments to a woman under a maintenance order made 
on her divorce, to be paid over to the Trustee. The term 
4t personal earnings ” does not, however, include the wages of a 
workman. Section 61 of the Act provides that, where a bank¬ 
rupt is an officer of the army, the navy or the civil service, the 
Trustee can receive so much of the bankrupt’s pay or salary as 
the Court, with the consent of the Department concerned, may 
direct; and where the bankrupt is in receipt of salary or in* 
come other than as aforesaid, or is entitled to half-pay, pension 
or any compensation granted by the Treasury, the Court will, 
from time to time, make such order as it thinks just for 
the payment of the income, or any part thereof, to the Trustee. 
Where the bankrupt is a benefioed olergyman, the Trustee is 
entitled to an order sequestrating the whole of the profits of the 
benefice, subject to the payment to the bankrupt of such stipend 
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as the bishop may appoint, which stipend is subject to certain 
limits. 

Whore the bankrupt is a married woman, any of her properly 
subject to any restraint oil anticipation does not vest in the 
Trustee. But under Section 52, the Court may order the payment 
to the Trustee of the whole or any part of the income of suoh 
property, regard being had to the needs of the woman and of 
her infant children. If her husband should die or a divorce 
should be obtained before her discharge from bankruptcy, the 
corpus of the property will vest in the Trustee and become divis¬ 
ible. It should be borne in mind that the Law Reform (Married 
Women, and Tortfeasors) Act, 1935, precludes the imposition of re¬ 
straints in settlements created by instruments executed after 1935. 

(6) Powers and Rights .—The Trustee can exercise, and take 
proceedings for exercising, all such powers in or over or in respect 
of property, as might have been exercised by the bankrupt 
for his own benefit at the commencement of his bankruptcy 
or before his discharge, except the right of nomination to a vacant 
ecclesiastical benefice; so that if, for example, the bankrupt 
has a right of disposition over property which he can exercise 
in his own favour if he wishes, he can be compelled so to exercise 
such power of appointment, and the property will vest in the 
Trustee. But the right to exercise such power docs not pass 
to the Trustee where it is exercisable for the benefit of the bank¬ 
rupt and another— Re Taylor's Settlement Trusts (1929). Further, 
where the bankrupt has exercised a general power of appointment 
before the bankruptcy commenced, that exercise cannot be 
impeached by the Trustee. Again, the Trustee cannot exercise a 
power to appoint by will. 

(c) Goods in the Bankrupt’s Reputed Ownership .—Besides 
property which actually belongs to the bankrupt, certain other 
property belonging to third parties which ho could not have 
claimed, had he remained solvent, may become vested in the 
Trustee. Section 38 provides that all goods are available for 
the creditors which, at the commencement of the bankruptcy, 
are in the possession, order or disposition of the bankrupt— 

(i) In his trade or business, 

(it) By the consent and permission of the true owner, 

(ill) In such circumstances that the bankrupt is the reputed 
owner thereof. It is sufficient to render the bankrupt 
the " reputed owner u of the goods if they are in his 
possession in such a way that persons who know of the 
possession might thereby be induced to give credit to 
him. 
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All three conditions must be fulfilled before the clause 
applies. It is provided, however, that things in action, other 
than debts due or growing due to the bankrupt in the course 
of his trade or business, shall not bo deemed goods within 
the meaning of this section. Debts due and growing due are 
not within the clause where the bankrupt has assigned such 
debts and the assignee has completed his assignment by giving 
notice thereof to the debtors, but if the assignee has not given 
such notice, he runs the risk of being defeated by the Trustee’s 
title. 

A reasonably well-known trade custom by which goods are 
left in the possession of persons who are not the owners will 
prevent the doctrine from applying on the ground that in such 
cases there is no reputation of ownership. In Grawcour v. Salter 
(1881), judicial notice was taken of the common practice of 
hotel-keepers to hire furniture, so that hotel furniture is not, 
for the purposes of this section, in the reputed ownership of an 
hotel-keeper. In Re Ford ex parte IlawHns (1928), it was held 
that a custom in the antique furniture trade to leave goods in 
the possession of retailers on sale or return similarly excluded the 
doctrine of reputed ownership. But the mere fact that goods 
are held on sale or return is not sufficient in itself to oust the 
doctrine of reputed ownership. 

The true owner must consent, not only to the possession of 
the goods by the bankrupt, but also to their use in his trade or 
business. 


Lamb v . Wbioiit (1924). 

A grocer acquir'd, on hire-purchase terms, for private 
purposes a car wliich he used upon frequont occasions in his 
business. 

It was held that his Trustee could not claim the car 
under this clause as, although tho true owner had consented 
to the bankrupt’s possession, he had not consented to tlio use 
of the car for business purposes. 

The title of a grantee of a conditional bill of sale may be 
defeated by the operation of this clause — Re Ginger (1897). 
But such a grantee will not be defeated, if, before the bankruptcy 
commenced, he took possession of the goods to enforce his security 
—Re Tooth (1933). The title of the grantee of an absolute bill of 
sale which is duly registered will not be defeated. In any case, 
the clause does not operate where the true owner has, before tho 
date of the Receiving Order and without notioe of an available 
act of bankruptcy, taken possession of the goods or required 
tho bankrupt to give him possession of them. 
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Where the doctrine operates, the true owner of the goods 
loses his title to the goods, but he can prove in the bankruptcy 
as an ordinary creditor for the value of the goods. 

(d) Property assigned by Bankrupt . --In the divisible property 
of a bankrupt is also included property already assigned by him 
which, under certain circumstances, may be recovered by the 
Trustee. This is considered under the head of Recoverable Pro¬ 
perty. {v) 

Property not Divisible (Excepted Articles) comprises: — 

(1) Property held by the bankrupt in trust for any other 

person or the legal estate in land held as tenant for life 
under a settlement. 

(2) The tools (if any) of his trade, and the necessary wearing 

apparel and bedding of himself, his wife and children, 
to a value, inclusive of tools and apparel and bedding, 
not exceeding twenty pounds. 

(3) Goods in respect of which a vendor’s lien and right of 

stoppage in transitu have been exercised against the 
debtor. If the property in such goods has passed to 
the bankrupt, they may be claimed by the Trustee but 
subject to the full payment of tho purchase price. 
Where tho bankrupt has obtained goods by fraud, the 
seller may, as against the Trustee, retake the goods, 
provided he does so within a reasonable time. 

(4) Any property or income to which the bankrupt is entitled 

subject to the condition that, on his bankruptcy, it is 
to become vested in another person. Such a settlement 
would be void if made by the bankrupt himself. 

(5) So much of the salary, pension or income of Crown 

servants or clergymen as cannot be acquired by the 
Trustee. 

(6) Rights against insurers of third-party risks in respect of 

any liability incurred by tho bankrupt which is covered 
by tho insurance. These rights vest in tho person to 
whom the liability was incurred and not in the Trustee 
—Third Parties (Right against Insurers) Act, 1930. 

Transactions which are Protected. 

We have already observed that the title of the Trustee relates 
back to the official commencement of tho bankruptcy and by 
virtue of this rule tho Trustee may claim all property which 
belonged to the bankrupt at that date even if he has disposed 
(t>) See post, p. 251. 
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of it for value since that date and before the Trustee's appointment. 
Were this rule to be applied without qualification, much hard¬ 
ship might be suffered by bom fide purchasers, but the harshness 
of the principle is largely removed by Section 45 of the Act, 
which provides that:— 

Subject to the foregoing provisions of this Act with respect to 
the effect of bankruptcy on an execution or attachment, and with 
respect to the avoidance of certain settlements, assignments and 
preferences, nothing in this Act shall invalidate, in the case of a 
bankruptcy;— 

(а) Any payment by the bankrupt to any of his creditors; 

(б) Any payment or delivery to the bankrupt; 

(c) Any conveyance or assignment by the bankrupt for valuable 

consideration; 

(d) Any contract, dealing or transaction by or with the bankrupt 

for valuable consideration: 

Provided that both the following conditions are complied with, 
namely:— 

(i) That the payment, delivery, conveyance, assignment, contract, 

dealing or transaction, as the case may be, takes place 
before the date of the Koceiving Order; and 

(ii) That the person (other than the debtor) to, by or with whom 

the payment, delivery, conveyance, assignment, contract, 
dealing or transaction was made, executed or entered into, 
has not at the time of the payment, delivery, conveyance, 
assignment, contract, dealing or transaction, notice of any 
available act of bankruptcy committed by the bankrupt 
bofore that time. 

It should be observed that transactions are protected by this 
section only where (i) they take place before the date of the 
Receiving Order, and (ii) the third party has at the time of the 
transaction no notice of an available act of bankruptcy. 

The benefit of this exception is extended in favour of persons 
who pay money or deliver property to the bankrupt after the 
commencement of the bankruptcy by Section 46 of the Act, 
which provides that:— 

A payment of money or delivery of property to a person subse¬ 
quently adjudged bankrupt, or to a person claiming by assignment 
from him, shall, notwithstanding anything in this Act, be a good 
discharge to the person paying the money or delivering the property, 
if the payment or delivery is made before the actual date on which 
the Receiving Order is made and without notice of the presentation 
of a bankruptcy petition, and is either pursuant to the ordinary 
course of business or otherwise bona fid s. 

But neither section discharges a person who pays moneys 
or delivers property after the date of the Receiving Order, bo that 
a banker who cashes cheques drawn by a person against whom 
a Receiving Order has been made maybe called upon to account 
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to the Trustee in bankruptcy for stuns so paid, notwithstanding 
that he was not at the time of the payment aware that a Receiving 
Order had been made —JSe Wigzett (1921). The hardship thus 
suffered has, however, been partially mitigated by Section 4, 
Bankruptcy (Amendment) Act, 1926, which provides that, where 
a person in possession of moneys or property of a bankrupt 
pays such moneys or transfers such property to another person 
on or after the date of the Receiving Order but before notice thereof 
has been gazetted, and without notice of tho order, the Trustee 
shall not be entitled to recover from such a person unless he is 
unable to recover the money or property from the person to 
whom it was paid or transferred. 

Transactions between the bankrupt and his banker are deemed 
transactions for value. But if the banker learns that a person 
having an account with him is an undischarged bankrupt, unless 
he is satisfied that the account is held on behalf of some other 
person, he must inform the Board of Trado or the Trustee and 
make no further payments without an order of the Court or the 
instructions of the Trustee, unless, at the end of on© month from 
the date of giving the information, he has received no instructions 
from the Trustee. 

Recoverable Property. 

In some cases property assigned by the debtor before the 
date of the Receiving Order, or otherwise not in his possession or 
ownership, can be recovered by the Trustee for the benefit of the 
creditors. Such cases are when the property has passed :— 

(1) To execution creditors; 

(2) Under a voluntary settlement; 

(3) Under a fraudulent conveyance; 

(4) Under a fraudulent preference; 

(5) Under a general assignment of book debts, unless regis¬ 

tered. 

These cases, it should be observed, are expressly excluded 
from the benefits conferred by Section 45 quoted above. 

Execution Creditors. —By Section 40 of the Act, where a 
creditor has issued execution against the goods or lands of a 
debtor, or has attached any debt due to him, he is not allowed 
to retain the benefit of the execution against the trustee unless 
he has completed the execution or attachment before the date 
of the Receiving Order, and without notice of the presentation of 
the bankruptcy petition or of the commission of any available 
act of bonluruptoy by the debtor. An execution against land is 
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completed by seizure (or in the case of an equitable interest by 
the appointment of a Receiver), against goods by soizure and 
sale, and a debt is completely attached when it is actually repaid. 

Tho following recent cases, turning on the interpretation of 
this difficult section, should bo noted. 

Be Godwin (1934). 

Hero the judgment creditor put the sheriff in under a 
fl. fa,; he then received full payment and tho shoriff uncon¬ 
ditionally withdrew. The Trustoo claimed the amount of 
tho judgment debt which had been paid, on tho ground that 
the execution waa not complete. It waa hold (quito apart 
from the question of whether tho exocution was complete) 
that the words in Section 40 of the Act, “ the benefit of the 
execution, 11 do not refer to the money obtained but to the 
protection which the issue of a writ of fi. fa. gives to the creditor , 
t.e., the charge , which he thereby obtains over the debtor's 
goods. 

Re Samuels (1935). 

Hero the shoriff levied execution but tho debtor, to avoid 
a sale of hia goods, agreed to repay by instalments and 
thereupon tho sheriff withdrew subject to a right to re-enter . 

' It was claimed by tho trustee in bankruptcy that the execu¬ 
tion was clearly incomplete and that, therefore, ho waa 
entitled to the instalments which hnd already been paid 
under the arrangement. It was hold, however, in accord¬ 
ance with the decision in Re Godwin (supra), that those 
instalments were not included in the “ benefit of the execu¬ 
tion 11 ; tho “ benefit ” was tho charge which tho creditor 
would have had over the bankrupt’s goods if there had been 
no bankruptcy. 

In Be Andrew (193C), the Court of Appeal approved tho 
decisions in Be Godwin and Re Samuels , holding that, in order 
that the Trustee may claim the benefit of the execution under 
Section 40, there must be a subsisting execution still on foot, 
that it is limited to the balance for which the execution is still 
in operation and that it cannot extend to moneys paid to avoid 
Beizuro or sale. 

By Section 41, where goods are taken in execution, and, 
before the sale thereof or the completion of the execution 
by the receipt or recovery of the full amount of the levy, 
notice is served on the sheriff that a Recoiving Order has been 
made against the debtor, tho sheriff must delivor up to the 
Official Receiver the goods and any money seized or received, 
but the costs of the execution are a first charge on the goods 
or money so delivered. Further, where, under an execution in 
respect of a judgment for a sum exceeding twenty pounds, the 
goods of a debtor are sold or money is paid in order to avoid 
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sale, the sheriff must deduct his costs from the proceeds or the 
money paid and retain the balance for fourteen days, tod if 
within that time notice is served that a bankruptcy petition 
has been presented by or against the debtor and a Receiving 
Order is eventually made thereon, he must pay the balance to 
the Official Receiver or Trustee, who is entitled to retain it against 
the execution creditor, A person who purchases the goods in 
good faith under a sale by the sheriff acquires a good title as 
against the Trustee. 

Voluntary Settlements,— A voluntary settlement is one which 
is made for no valuable consideration. It may be a valid settle¬ 
ment in every respect apart from the bankruptcy law ; but, if 
made within certain periods of time before the bankruptcy, it 
will be void as against the Trustee. 

By Seotion 42 of the Act, a settlement made before and in 
consideration of marriage, or made in favour of a purchaser or 
incumbrancer (i.e., mortgagee or chargee) in good faith and for 
valuable consideration, or a settlement made on or for the wife 
or children of the settlor of property which has accrued to him after 
marriage in right of his wife, is a valid settlement and cannot bo 
avoided by the Trustee. Th^se are not voluntary settlements, 
being made for valuable consideration. 

But in the case of voluntary settlements, if the settlor 
becomes bankrupt within two years of the date of the settlement, 
it becomes void against the Trustee.* Further, if the settlor 
becomes bankrupt within ten years of the date of the settlement, 
it is void against the Trustee, unless the parties claiming under 
the settlement can prove that the settlor was, at the time of 
making the settlement, able to pay all his debts without bring¬ 
ing the settlement into account, and that the interest of the 
settlor in such property passed to the trustee of the settle¬ 
ment on its execution. In any event the Trustee cannot recover 
the property settled if it has come into the hands of a purchaser 
who has given value for it in good faith. 

Moreover, any contract or covenant in consideration of 
marriage, made by a bankrupt for the future payment of money 
to or settlement of property on the settlor’s wife, husband or 
children, that is, any agreement to settle, shall, if the settlor had 
no estate or interest in such money or property at the date of the 
marriage , and the covenant or contract was not executed at the 
date of the commencement of the bankruptcy, be void as against 
the settlor’s Trustee in bankruptcy, It follows from the words 
in italics, that where a settlor agrees to settle property in Which 
he has a vested interest at the time of the marriage, whenever 



£04 FBXNCffKJBS OF HER04KTDLE LAW 

it shall fall into possession, such property is not within tike 
section and the Trustee in bankruptcy has no rights over such 
property. Where the section does apply, its effect will be that 
the settlor must deliver the property affected to the Trustee in 
bankruptcy, instead of to the settlement trustees. 

Where, under a covenant or contract of this nature, any pay¬ 
ment of money (not being payment of premiums on a policy 
of life assurance) or any transfer of property has been made 
before the bankruptcy, such payment or transfer shall be void 
as against the settlor’s Trustee in bankruptcy unless the persons 
to whom the payment or transfer was made prove either:— 

(а) That the payment or transfer was made more than two years 

before the date of the commencement of the bankruptcy; or 

(б) That at the date of the payment or transfer the settlor was 

able to pay all his debts without the aid of the money so 
paid or the property so transferred ; or 
(c) That the payment or transfer was made in pursuance of a 
covenant or contract to pay or transfer money or property 
expected to come to the settlor from or on the death of a 
particular person named in the covenant or contract and 
was made within three months after the money or property 
came into the possession or under the control of the settlor ; 
but, in the event of any such payment or transfer being declared 
void, the persons to whom it was made shall be entitled to claim 
for dividend under or in respect of the covenant or contract in like 
manner as if it had not been executed at the commencement of the 
bankruptcy. Such a claim is deferred until all the ordinary creditors 
have 4>een paid in full, 

A 11 settlement ” in this context includes any conveyance or 
transfer of property which is intended to be kept or invested by 
the donee. If the property given is of such a character that it 
cannot be traced in the hands of the donee, there is no settlement, 
e.g., a sum of money will not generally fall under this provision, 
but if the sum is given to be invested in a particular way and it 
is so invested, it may be recoverable under Section 42. 

- Fraudulent Conveyances . Such transfers of property are 
usually made with intent to defeat or delay creditors. Evidence 
of a fraudulent intent might be the gratuitous character of the 
transfer or the existence of a purely nominal consideration. 

Fraudulent Preferences .—It is provided by Section 44 of the 
Act that, if a person is unable to pay his debts as they become 
due, every conveyance or transfer of property, or charge thereon 
made, every payment made, every obligation incurred, and 
every judicial proceeding taken or suffered, by any suoh person, 
in favour of any creditor, or of any person in trust for any creditor, 
with a view of giving suoh creditor, or any surety at guarantor 
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for the debt due to such creditor, a preference over other creditors, 
shall, if the person making, taking, paying or suffering the same 
is adjudged bankrupt on a bankruptcy petition presented within 
three months thereof, bo deemed fraudulent and void as against 
the Trustee in bankruptcy. 

This rule applies only where the intention has been to prefer 
one creditor oven the others ; and, in any case, it does not affect 
the rights of any person making title in good faith and for valuable 
consideration through or under the preferred creditor. The 
transaction, if fraudulent, may be attacked although committed 
out of England. The intention of the debtor to “ prefer ” one 
creditor to the disadvantage of the others may be proved by 
documents or may be implied from the oonduot of the parties 
and the circumstances surrounding the transaction, the burden 
of proof is on the party who is seeking to establish fraud, i.e. on 
the Trustee in bankruptcy, and in general it may bo said that 
he will have to prove the intention affirmatively. The Court i& 
slow to infer the intention, and the mere fact that one creditor 
has in fact been preferentially treated does not relieve the Trustee 
of the burden of proving that the debtor had a dominant intent 
to prefer. If the transaction is not voluntary but entered into 
under a threat of civil proceedings, or to atone for and make 
good a past breach of trust, or to avoid criminal proceedings, or 
for some similar reason preventing the free operation of the will, 
there can be no intention to prefer. 

An intention of an agent to prefer certain creditors of his 
principal will be attributed to the principal, and in such a case 
the payments made by or on behalf of the principal may be 
recovered as fraudulent preferences if the principal is adjudicated 
bankrupt— Re Drabble Bros. (1930). 

General Assignment of Booh Ddbts,— Section 43 of the Act 
provides that, where a person engaged in any trade or business 
makes an assignment of his existing or future book debts or any 
class thereof, and is subsequently adjudicated bankrupt, the 
assignment is void against the Trustee as regards any book debts 
which have not been paid at the commencement of the bank¬ 
ruptcy, unless the assignment has been registered as a bill of sale 
given otherwise than by way of security for the payment of a 
sum of money. This provision does not render void any assign¬ 
ment of book debts due, at the date of the assignment, from 
specified* debtors, or growing due under specified contracts, or 
any assignment of book debts Jncluded in a transfer of a business 
bona fide and for value or included in any assignment of assets 
for the benefit of creditors generally* 



158 


PRINCIPLES OP MERCANTILE LAW 


It was held in Ex parte Holthauaen (1874), however, that 
where a person has purchased property from the bankrupt and 
paid him therefor without notice of any act of bankruptcy, the 
Trustee is bound to cbnvey the property to the purchaser, and 
cannot disclaim the contract so as to deprive the purchaser of 
his right to a conveyance. 

'ftfhere the debtor has contracted to sell leasehold property, 
the Trustee cannot disclaim the contract unless he also disclaims 
the debtor’s leasehold interest, in which case the purchaser can 
apply for a vesting order— Re Bastable (1901). 

Where a bankrupt had made a contract to purchase land 
and also a sub-contract to sell the same land after having erected 
a building thereon, the Trustee was held entitled to disclaim 
the sub-contract without being obliged to disclaim the contract 
—Re Gough (1927). 

Secured Creditors 

A secured' creditor is one who holds a mortgage, charge or 
lien on any property of the debtor to secure the repayment of a 
debt, and by the second Schedule to the Act he has the following 
rights:— 

(4) He may rely on his security and not prove at all; 

(2) He may realize his security and prove for the balance 

due to him, after deducting the net amount realized, 
or account for any surplus ; or 

(3) He may surrender his security and prove for his whole 

debt; or 

(4) He may state in his proof the particulars of the security, 

the date when it was given, and the value at which he 
assesses it, and is then entitled to receive a dividend only 
in respect of the balance due to him after deducting 
the value so assessed. Where the security is so valued 
for dividend purposes, the Trustee may at any time 
redeem it on payment to the creditor of the assessed 
value; or, if he is dissatisfied with the value at which 
it is assessed, he may require the security to be offered 
for sale, on suqJi terms as may be agreed or as the Court 
may direct. The creditor may require the Trustee to 
elect whether he will redeem or not, and the Trustee 
must then elect within six months or lose his right to 
redeem. 

The Court will in a proper case give a creditor leave to amend 
his valuation of his security if satisfied that he has made a bona 
fide mistake, e.g., valued freehold property as leasehold. 
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Further, by Section 11 of the 1926 Act, provision is made to 
meet the ease where a secured creditor has omitted to disclose 
his security in his affidavit of proof of debt. In such a case the 
Secured creditor must surrender his security to the Trustee for 
the benefit of the creditors unless the Court, on application, is 
satisfied that the omission to disclose arose from inadvertence, 
in which ease an order will be made allowing the affidavit to be 
amended on such terms as the Court shall think just. If the 
amendment is allowed, then the secured creditor retains his 
security. 

It is .obvious that one of the above courses will be pursued only 
where the security is not sufficient to meet the whole of the debt 
due. If the security is sufficient, the creditor will, of course, retain 
it, and not prove at all. 

Rule m ex fabte Waring (1815) 

When the drawer and the acceptor of a bill of exchange make 
a private arrangement between themselves, by which cash or a 
security is given by one to the other and set aside for the purpose 
of meeting the bill when it falls due, the holder of the bill at 
maturity, although ho was in no way cognizant of the arrange¬ 
ment, has a right to claim the funds Or the security in payment 
or part payment of his debt; but he can do this only if both the 
drawer and the acceptor are at the time insolvent and their 
ostates are in forced administration. There must be a double 
insolvency and a right of double proof. For example, A draws 
on B and undertakes to give to B certain securities in case he may 
not be sufficiently in funds when the bill matures. Both A 
and B become insolvent and the bill is in the hands of C, a 
holder in due course. G is entitled to have the securities applied 
bo the payment of the bill, even though he was not a party to, 
and in fact did not know of the arrangement between A and B. 

The rule has been extended to cases where the funds or 
securities to meet the bill are provided by a person who, although 
lot a party to the instrument, is liable on the consideration for 
vhich it was given —Ex parte Smart (1872). 

Pledge or Pawn. 

Where any goods of the debtor are held by any person by 
vay of pledge, pawn or other security, the Official Receiver or 
lYustee may, under Section 59, inspect the goods, after giving 
lotice in writing of his intention; and, where such notice has 
>een given, that person is not entitled to realise his security until 
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he has given the Trustee a reasonable opportunity of inspecting 
the goods and of exercising his right of redemption if he thinks 
fit to do so. 

Proof of Debts. 

Under Section 30, all debts and liabilities, present or future, 
certain or contingent, to whioh the debtor is subject at the date 
of the Receiving Order, or to which he may become subject before 
his discharge by reason of any obligation incurred before the 
date of the Receiving Order, are deemed to be debts provable in 
bankruptcy. If any debt or liability does not, by reason of its 
being subject to a contingency, bear a value that is certain, an esti¬ 
mate of its value Bhould be mqde by the Trustee, and any person 
aggrieved by any such estimate may appeal to the Court. 

Debts not provable. —Certain debts are not provable, viz.— 

(1) Debts barred by the Limitation Act and debts unenforce¬ 

able for lack of written evidenoe or irrecoverable under 
other statutes, e.g., gaining and wagering debts. 

(2) Demands in the nature of unliquidated damages arising 

otherwise than by reason of a contract, promise, or 
breach of trust. In effect this means unliquidated 
* claims for damages in tort. A debt is liquidated when 
the amount has been fixed by judgment or agreed 
between the parties. Sometimes a person has the option 
of claiming in tort or in contract, in which case a proof 
may be filed for damages for breach of contract, and 
the tort will be waived. 

(3) Debts or liabilities contracted or incurred by the debtor, 

with a creditor who was, at the time, aware that an avail¬ 
able act of bankruptcy hod been committed. 

(4) Debts contracted after the date of the Receiving Order. 

(5) Debts whioh in the opinion of the Court cannot be fairly i 

estimated. 

(6) Arrears or future payments of alimony; but claims for 

arrears due under a deed of separation may be made. 

(7) Claims against the bankrupt in respect of .which the 
’ bankrupt is insured and which come within the scope 

of ihe Third Parties (Rights Against Insurers) Act, 
1930 (w). 

Bet-off .—Under Section 31, where there have been mutual 
credits, mutual debts or other mutual dealings between the 
debtor and any other person proving or claiming to prove a debt, 
(m>) See ante, p. 219. 
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An account must be taken of what is due in respect of such mutual 
dealings, and the balance only of the account can be claimed 
or paid respectively; but the creditor is not entitled to the 
benefit of any set-off, if, at the time of giving credit to the debtor, 
he had notice of an available act of bankruptcy. Any dealings 
between the parties, of such a character as to result in pecuniary 
liabilities arising out of .contraot, may be the subject of set-off. 
Thus, set-off is allowed where one of the debts will not become 
due until a future date. Again, an unliquidated claim for damages 
in contract may be set-off; for which purpose the chum will 
have to be agreed between the creditor and the Trustee. Generally, 
a right of set-off cannot be acquired after the Receiving Order. 
The set-off must be between the creditor and the debtor’s estate; 
e.g., a debt due li-om the Trustee personally to the creditor cannot 
be set-off by the creditor. The Trustee of a bankrupt contributory 
of a company may sot-off any claim the bankrupt has against 
the company against calls made by the company or by its 
Liquidator. 

Interest on Debts .—Interest may bo claimed up to the date 
of the Receiving Order if the debtor has agreed to pay such 
interest to tho creditor. Not more than five per cent., however, 
can rank for dividend till all creditors have been paid in full 
(Section 66). 

Apart from interest arising out of a special oontract with the 
debtor, four per cent, to the date of the Receiving Order is 
allowed on judgment debts, on money paid by a surety, on 
money due under an arbitration award, on debts due on written 
instruments that are overdue and in cases where a written demand 
for payment has been mode, giving the debtor notice that interest 
will be charged from tho date of the notice. 

Where, after payment of twenty shillings in the pound on 
all debts, there still remains a surplus, interest at four per cent, 
on all debts may be paid for the period from the date of the 
Receiving Order up to the date of payment in full. 

Provision is made in Section 66 for the examination of accounts 
settled between the debtor and creditor within three years pre¬ 
ceding the date of the Receiving Order. If on such examination 
it appears that the settlement of the account forms substantially 
one transaction with any debt alleged to be dne out of the debtor’s 
estate, the account may be re-opened and the whole transaction 
treated as one for the purpose of calculating what is dne by way 
of principal and interest. 

Bills of Exchange .—The holder of a lull of exchange may prove 
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against all parties liable on it for the full amount. He may prove 
against the estate of the drawer or acceptor before the bill is 
dishonoured. Where a person has signed a bill for the accom¬ 
modation of another who afterwards becomes bankrupt, the 
accommodation party may prove against the estate if he pays 
the amount of the bill. In the case of accommodation cross- 
acceptances, if one of the acceptors only becomes bankrupt the 
other may prove, when he has taken up his own bill, for the 
amount he has paid for the accommodation of the bankrupt. 
If both parties are,bankrupt, only the cash balance can be proved 
for. 

Lodging Proofs of Debt —Every creditor muBt prove his debt 
after the making of the Receiving Order and before Lhe distribution 
of the dividend. This may be done by delivering, or sending 
through the post, to the Official Receiver or to the Trustee, an 
affidavit verifying the debt, made by the creditor or some person 
authorized by him. The affidavit must contain or refer to a 
statement of account showing the particulars of the debt, and 
must specify the vouchers, if any, by which it can be sub¬ 
stantiated. The Trustee must then, within twenty-eight days, 
either admit or reject the proof, or require further evidence to 
be produced. The Trustee may call for vouchers in support of 
the proof. If he rejects the proof, he must send written notice 
to the creditor, stating the grounds of rejection. The creditor 
whose proof has been rejected may, within twenty-one days, 
appeal against his decision to the Court having jurisdiction in 
the proceedings. 

Provable non-provable Debts .—This is a term sometimes applied 
to debts which, though provable in their nature, are incurred 
in such circumstances as to deprive the creditor of the right 
of proof that he would otherwise have. An example will make 
this clear: A knows that B has committed an available act of 
bankruptcy, and nevertheless lends him money. B’s bankruptcy 
ensues. A’s claim is of a provable nature , but his knowledge of 
B 's act of bankruptcy prevents him from proving. In such a 
case the creditor has no remedy whatever; for in consequence 
of the provable nature of the debt the bankrupt on his discharge 
is released from it. 

Distribution of the Bankrupt’s Property. 

It is not necessary for the Trustee to wait until he has realized 
the whole of the estate before he distributes it amongst the 
creditors. When he has realized part, he may distribute the 
proceeds, after paying expenses and preferential debts and pro¬ 
viding for contingencies. 
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Order of Payment of Debts. —The order of payment of debts 
would be:— 

(1) Expenses of the Official Receiver, and certain fees, 

(2) Sum deposited by the petitioning creditor, 

(3) Special Manager’s remuneration. 

(4) Any allowance made to the debtor by the Official Receiver. 

(5) Expenses of the Trustee. 

(6) Any allowance made to the debtor by the Trustee with 

the sanction of the Committee of Inspection. 

(7) Remuneration of the Trustee. 

(8) Out-of-pocket expenses of the Committee of Inspection, 

subject to the Board of Trade’s approval. 

(9) Pre-Prcferential Debts : — 

(tf) "Funeral and testamentary expenses. 

(ft) Moneys or property in the hands of the bankrupt 
as an officer of a Friendly Society (FrienrUy 
Societies Act, 1896, Section 35) or as an officer 
of a Savings Bank (Trustee Savings Banks Act, 
1863, Section 14). 

(r) The Trustee may in his discretion return the 
proportionate part of a premium paid to the 
bankrupt before the bankruptcy in respect of a 
fixed period of apprenticeship. The person 
, articled, on whose application the return of the 

money is made, may alternatively apply for a 
transfer of his articles. The Trustee cannot 
transfer the articles unless the apprentice has 
so applied. 

The above three classes of debt are payable pari 
passu. 

(10) Preferential payments, which rank equally among them¬ 
selves and are payable in full unless the property is 
insufficient to meet them, in which case they abate in 
equal proportions among themselves. These are:—- 

(a) All parochial or other rates due at the date of the 
Receiving Order, and having become due and 
payable within twelve months before that date, 
and all assessed taxes up to the 5th April next 
before the date of the Receiving Order, not 
exceeding one year’s assessment. The difference 
between the claim for rates and that for taxes 
should be noticed. In the case of rates, only 
the arrears due and payable within the preceding 
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twelve months have priority* But the Inland 
Revenue Commissioners may claim in respect of 
arrears of taxes due in any year, and so have 
the option of selecting the year with the largest 
arrears. 

(6) Wages of any clerk or servant for four months 
before the date of the Receiving Order, not 
exceeding £50. 

(c) Wages of a labourer or workman for two months 
before the date of the Receiving Order, not 
exceeding £25. 

(rf) Amounts due under the Workmen’s Compensa¬ 
tion Act, 1925. 

(e) Contributions payable by the bankrupt on acoount 
of National Health Insurance, Widows’, Orphans’ 
and Old Age Pensions and Unemployment 
Insurance during the twelve months before 
the date of the Receiving Order. 

Rights between Trustees in Successive Bankruptcies .— By the 
Act of 1926, the Trustee in the last preceding bankruptcy is 
deemed to be a creditor in respect of any unsatisfied balance of 
the debts provable against the property of the bankrupt in that 
bankruptcy. 

Debts payable pari passu. —Apart from the above debts, all 
others proved and admitted in the bankruptcy, except those of 
deferred creditors, are paid pari passu (proportionately to the 
amount available), together with interest (if funds will allow) at 
the rate of four per cent, per annum from the date of the Receiving 
Order. The amount payable as dividend depends on the balance 
remaining after payment of expenses and preferential debts. 

Declaration of Dividends .—The Trustee must declare and 
distribute the first dividend within four months after the con¬ 
clusion of the first meeting of creditors unless he satisfies the 
Committee of Inspection that there is adequate reason for post¬ 
ponement. Subsequent dividends must be declared and dis¬ 
tributed at intervals of not more than six months. In small 
bankruptcies, the first and final dividend must be declared and 
distributed within six months of the first meeting of creditors. 
Within two months of the declaration of a dividend, notice of 
intention to declare must be given to the Board of Trade and 
to all creditors mentioned in the statement of affairs who have 
not proved. The notice, which is advertised in the Gazette, must 
specify a last day for submitting proofs, which must be not less 
than fourteen days after the date of the notice. The failure of a 
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creditor to submit a proof by this last day does not destroy his 
claim against the estate, but precludes him from participa ting in 
the dividend which is immediately contemplated. A final dividend 
must be declared when the Trustee has realized the whole of the 
bankrupt’s property or so much thereof as in the opinion of 
himself and the Committee of Inspection can bo realized without 
needlessly protracting the Trusteeship. 

Landlord’s Power of Distress. —A landlord to whom rent is 
due may distrain before or after the commencement of the 
bankruptcy upon the goods or effects of the bankrupt. If he 
distrains before the commencement, the distress is available for 
all rent due. But if distress is levied after the commencement 
of the bankruptcy, it is available only for six months’ rent 
accrued due prior to the date of the adjudication, and the land¬ 
lord can only prove in the bankruptcy for any surplus duo. 
If he has distrained within the three months prior to the date 
of the Receiving Order, all preferential debts must be met out of 
the moneys so obtained by him. If the balance in hand after paying 
the preferential debts is not sufficient to satisfy the landlord’s 
claim, he stands in the place of the persons to whom the payments 
have been made, and must be paid as a preferential creditor. 
In no other case has a landlord any priority over other creditors. 
If the trustee fails to disclaim and remains in possession of the 
premises, the landlord may distrain for rent accrued after the 
adjudication. 

The landlord may prove as an unsecured creditor for all rent 
not recoverable by distress. 

Deferred Creditors .—The following are deferred creditors:— 

(1) A wife who has advanced money to her husband for use 

in his trade or business. 

(2) A husband who has made tho like advances to his wife. 

(3) A person who has lent money to a firm in return for a rate 

of interest varying with the profits. 

(4) The vendor of the goodwill of a business who is to receive 

a share of tho profits as consideration, 

(5) A beneficiary under a covenant or contract made in con¬ 

sideration of marriage which has been avoided by the 

Trustee under Section 42. 

(6) Claims for interest in excess of five per cent, per annum. 

Discharge of Bankrupt. 

At any timo after the making of the Adjudication Order, 
the bankrupt may apply to the Court for an Order of Discharge, 
that is, an order of the Court releasing him from bankruptcy. 
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The application, which will not be heard till after the conclusion 
of the public examination, is taken in open Court, Fourteen 
days’ notice of the hearing must be given to the creditors. The 
application may be opposed by the creditors, the Oflioial Receiver 
or the Trustee. The Court takes into consideration the report 
of the Official Receiver as to the bankrupt’s conduct and affairs, 
and may according to the circumstances;— 

(1) Grant unconditionally the order asked for; or 

(2) Refuse an absolute discharge; or 

(3) Grant the discharge subject to its suspension for a specified 

time; or 

(4) Grant the discharge subject to any conditions with respect 

to any earnings or income or after-acquired property 
of the bankrupt; or 

(5) Grant the discharge subject to (3) and (4) together. 

The various kinds of discharge are generally known as Uncon¬ 
ditional, Suspensive, Conditional, and Conditional and Suspen¬ 
sive. 

If the bankrupt disputes any of the findings of the Official 
Receiver and gives to him previous written notice of objection, 
the Judge decides whether or not the finding of the Official 
Receiver is or is not justified in fact. 

It is provided by Section 1 (1) of the Bankruptcy (Amend¬ 
ment) Act, 1926, that where the bankrupt has committed any 
misdemeanour or felony connected with his bankruptcy, or 
where any of the facts hereinafter specified are proved, the Court 
shall:— 

(1) Refuse the discharge ; or , 

(2) Suspend the discharge for such period as the Court thinks 

proper; or 

(3) Suspend the discharge until a dividend of not less than 

ten shillings in the pound has been paid to the creditors ; 
or 

(4) Require the bankrupt as a condition of discharge to 

consent to the entry of judgment against him by the 
Official Receiver or Trustee for a fixed sum, payable in 
such amount and at such times as the Judge orders, or for 
any balance which is net satisfied, such balance to be 
paid out of the future earnings or after-acquired property 
of the bankrupt. 

If, however, after the expiration of two years from the date 
of such order, the bankrupt satisfies the Court that there is no 
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reasonable probability of his being in a position to comply with 
tine terms of the order, the Court may modify the terms* 

The facts above referred to are: — 

(a) That the assets are not equal to ten shillings in the pound 
on the amount of the unsecured liabilities, unless he 
can show that this is due to circumstances for which 
he cannot justly be held responsible; 

(&) That proper books of account have not been kept within 
the three years preceding the bankruptcy; 

- (c) That the bankrupt has continued to trade after knowing 

himself to be insolvent; 

(d) That he has contracted any debt provable in the bank¬ 

ruptcy without having, at the time of contracting it, 
any reasonable or probable ground of expectation of 
being able to pay it; 

(e) That he has failed to account satisfactorily for any loss 

or deficiency of assets ; 

(/) That the bankruptcy has been brought on or contributed 
to by rash and hazardous speculation or by unjustifiable 
extravagance in living, or by gambling, or by culpable 
neglect of his business affairs ; 

(<?) That any creditors have been put to unnecessary expense 
by a frivolous or vexatious defence to any action properly 
brought against the bankrupt; 

{h) That he has brought on or contributed to his bankruptcy 
by incurring unjustifiable expense in bringing any 
frivolous or vexatious action; 

(1) That within three months preceding the date of the 

Receiving Order, when unable to pay his debts, ho has 
givon undue preference to any of his creditors; 

(j) That he has, within three months preceding that date, 

incurred liabilities* with a view to making his assets 
equal to ten shillings in the pound on the amount of 
his unsecured liabilities; 

(k) That he has on any previous occasion been adjudged 

bankrupt or has made a composition or arrangement with 
his creditors; 

(2) That he has been guilty of any fraud or fraudulent breach 

of trust. 

Disabilities of Bankrupt —A bankrupt who is still undis¬ 
charged is subject to certain disabilities. He cannot 

(l) Sit or vote in the House of Lords or any Committee 

thereof j 

(2) Be elected to, sit or vote in, the House of Commons; 

(3) Be appointed, or act, as a Justice* of the Peace *, 
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(4) Be a member of a municipal corporation or similar public 

body; 

(5) Be a director of a oompany, except by leave of the adjudi- - 

eating Court. 

Effect of Order of Discharge .—An Order of Discharge releases 
the bankrupt from all debts provable in bankruptcy, except: — 

(а) From any debt on a recognisance or from any debt with 

which the bankrupt may be chargeable at the suit of the 
Crown or of any person for any offence against a statute 
relating to any branch of the public revenue, or at the suit 
of the sheriff or other public officer on a bail bond entered 
into for the appearance of any person prosecuted for any 
such offence ; and he sliall not be discharged from such 
excepted debts unless the Treasury certify in writing their 
consent to his being discharged therefrom; or 

(б) From any debt or liability incurred by means of any fraud or 

fraudulent breach of trust to which he was a party, or 
from any debt or liability whereof he has obtained for¬ 
bearance by any fraud to which he was a party; or 
(c) From any liability under a judgment against him in an action 
for seduction, or under an affiliation order, or under a judg¬ 
ment against him as a co-respondent in a matrimonial cause, 
except to such an extent and under such conditions as the 
Tourt expressly orders in respect of such liability (Section 2K). 

The Order of Discharge does not release from his liabilities 
any person who, at the date of the Receiving Order, was a partner 
or co-trustee with the bankrupt, or a joint contractor or joint 
surety. 

Bankruptcy Offences. 

Sections 154 to 166 of the Act, as amended by the Bankruptcy 
(Amendment) Act, 1926, establish a number of criminal offences 
of which bankrupts may be convicted. The following are typical 
misdemeanours under the sections referred to ;— 

154,—Any person who has been adjudged bankrupt or in respect 
of whose estate a Receiving Order has been made shall in each of 
the cases following be guilty of a misdemeanour:— 

(1) If he does not to the best of his knowledge and belief fully 

and truly discover to the Trustee all his property, real and 
personal, and how and to whom and for what consideration 
and when he disposed of any part thereof, except Buch 
part as has been disposed of in the ordinary way of his 
trade (if any) or laid out in the ordinary expense of his 
family, unless he proves that he had no intent to defraud; 

(2) If, after the presentation of a bankruptcy petition by or 

against him, or within twelve months next before such 
presentation, he conceals, destroys, mutilates, or falsifies, 
or is privy*to the concealment, destruction, mutilation or 
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falsification of any book or document affecting or relating 
to his property or affairs, unless he proves that he had no 
intent to coneeal the state of his affairs or to defeat the law ; 

(3) If, after the presentation of a bankruptcy petition by or 
against him, or within twelve months next before suoh 
presentation, he makes or is privy to the making of any 
false entry in any book or document affecting or relating 
to his property or affairs, unless he proves that he had no 
intent to conceal the state of his affairs or to defeat the law. 

155. —Where an undischarged bankrupt:— 

(а) Either alone or jointly with any other person obtains credit 

to the extent of ton pounds or upwards from any person 
* without informing that person that he is an undischarged 

bankrupt; or 

(б) JCngages in any trade or business under a name other than 

that under which ho was adjudicated bankrupt without 
disclosing to all persons with whom he enters into any 
business transaction the name under which he was adjudi¬ 
cated bankrupt; 

lie shall be guilty of a misdemeanour. 

157. —Any person who has been adjudged bankrupt, or in 
respect of whose estate a Receiving Order has been made, shall be 
guilty of a misdemeanour, if, having been engaged in any trade or 
business, and having outstanding at the date of the Receiving Order 
any debts contracted in the course and for the purposes of such trade 
or businoss:— 

(a) Ho lias, within two years prior to the presentation of the 
bankruptcy petition, materially contributed to or increased 
tho extent of his insolvency by gambling or by rash and 
hazardous speculations, and such gambling or speculations 
are unconnected with his trade or business ; or 

(h) He has, between the date of the presentation of the petition 
and the date of the Receiving Order, lost any part of his 
estate by such gambling or rash and hazardous speculations 
as aforesaid. 

Failure to Keep Accounts. —The law does not impose upon 
traders a direct obligation to keep books of account, but if they 
do not do so and are subsequently made bankrupt, they may 
find that their omission stands in the way of an immediate 
discharge being granted, and may subject them to criminal 
prosecution. 

Tinker Section 7, Bankruptcy (Amendment) Act, 1926, any 
trader who, during the two years preceding the date of the presen¬ 
tation of a bankruptcy petition and throughout the period 
between the date of the presentation of tho petition and the date 
of the Receiving Order, fails to keep and preserve proper books 
of account will, if an Adjudication or Receiving Order be made, 
be guilty of a misdemeanour unless:— 

(a) His unsecured liabilities at the date of the Receiving Order 
did not e^peed, in the case of a person who has not 
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on any previous occasion been adjudicated bankrupt 
or made a composition or arrangement with his creditors, 
£500, or in any other case £100 ; or 

(6) He proves that, in the circumstances in which he traded 
or carried on business, the omission was honest and 
excusable. 

It should be observed, however, that, even where a failure 
to keep proper books is not attended by criminal penalties, the 
omission may preclude the Court from granting the debtor an 
absolute discharge (x). 

Summary Cases in Bankruptcy. 

By Section 129 of the Act of 1914, it is provided that, upon 
presentation of the petition, if the Court is satisfied that the 
property of the debtor is unlikely to exceed £300, the Court 
may order his estate to be administered in a summary maimer. 
The Official Receiver then acts as Trustee without a Committee of 
Inspection. But the creditors may, at any time, pass a special 
resolution to the effect that a Trustee be appointed and the 
bankruptcy proceed as if no order for summary administration 
had been made. In these oases, the first and final dividend must 
be paid within six months of the Adjudication Order. 

By Seotion 122 (still unrepealed) of the Bankruptcy Act, 1883, it 
is enacted that when a judgment has been obtained in a County 
Court and the debtor is unable to pay the amount forthwith, 
and alleges that his debts, including the judgment debt, do not 
amount to more than £50, the Court may make an order providing 
for the administration of his estate and for the payment of the 
debts in full or to such extent as appears to the Court to be 
practicable, and by instalments or otherwise. This procedure 
is very rarely adopted, and is not “ bankruptcy proceedings.” 

Administration of Estate of Person dying Insolvent. 

Under Section 130 of the Act of 1914, any creditor of a 
deceased debtor whose debt would have been sufficient to support 
a bankruptcy petition, had the debtor been alive, may present to 
the Court a petition praying for an order for the administration of 
the estate of the deceased debtor according to the law of bank¬ 
ruptcy. When such an order is made, the Official Receiver acts 
as Trustee of the estate. The funor&l and testamentary expenses 
are preferential in priority to all other debts. In these cases, 
those bankruptcy provisions which normally “ swell the assets/* 

(a?) See ante, p* 267« # 
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©•g,, the provisions for recovery of moneys paid under fraudulent 
preferences and setting aside settlements and the reputed owner¬ 
ship provisions, do not apply. 


Bankruptcy of Partners. 

Any two or more persons, being partners, or any person 
carrying on business under a partnership name, may take pro¬ 
ceedings or be proceeded against, under the Act, in the name 
of the firm. Each partner must file a statement as to his 
separate estate, in addition to a statement of affairs of the 
partnership. Adjudication is against the partners individually 
and not against the firm. It was held in Ex parte Hay man 
(1878) that, where two persons who, although in fact not 
partners, had held themselves out as partners, were made bank¬ 
rupt, the assets of the business would be administered as a 
joint estate. An order for discovery of all the partners will 
be made on application to the Court. 

The bankruptcy of a general partner will, apart from any 
contrary agreement, bring about the dissolution of the firm ; but 
the bankruptcy of a limited partner does not effect a dissolution. 
Where a partnership estate is being administered, the partnership 
property, known as the joint estate , is applied in payment of 
partnership debts, and the other property (or separate estates) 
of the individual partners is applied in payment of the individual 
debts of the respective partners. If the joint estate is deficient 
and the separate estates have a surplus, that surplus is transferred 
to the joint estate. If there is a surplus on the joint estate, 
Buch Burplus is divided between the separate estates of the part¬ 
ners in proportion to their respective interest in the joint estate, 
and becomes available to the separato creditors. Subject to 
certain exceptions, no part of the joint estate can be used to 
satisfy creditors of the separate estates until all the joint estate 
creditors have been satisfied, and vice versa, 

A joint creditor who holds a security for a debt on the separate 
estate of one partner may retain his security and prove against 
the joint estate. He may not, however, receive more than the 
full amount of the debt. A separate creditor who holds a security 
on the joint estate has a similar right of proof against the separate 
estate. An unsecured creditor has sometimes the right of proving 
against both the joint estate and the separate estate, This arises 
where both the partnership and a partner in his separate capacity 
are liable on the same contract, and, as in the previous case, the 
creditor must not receive in all more than the amount of his debt. 
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This rule must be carefully distinguished from the rule that 
there cannot be a “ Double Proof ” against the same estate for 
the same debt. Where a principal creditor has already lodged 
a proof, the rule against “ Double Proof ” will apply, and* a surety 
will not subsequently be able to lodge a proof for the same debt 
against the same estate. 

There are thus two fundamental rules in oases where partners 
become bankrupt, First, creditors of tho firm prove against 
the joint estate, and private creditors prove against the separate 
estate. Secondly (and complementary to the first rule), tho joint 
estate or creditors of the joint estate cannot prove against a 
separate estate, and vice versa, unless all the creditors of the 
separate estate or tho joint estate respectively have first boon 
paid. But these rules are subject to the following exceptions :— 

(1) Where there is no joint estate and no solvent partner, 

joint estate creditors may prove in the separate estates 
pari passu with the separate estate creditors. 

(2) Where a joint estate creditor is the petitioning creditor 

against a partner, ho may prove in that partner’s 
separate estate. 

(3) Where an individual partner fraudulently withdraws funds 

from the partnership and applies them to his own use, 
the firm's creditors are entitled to prove against that 
partner’s estate for tho amount misappropriated. 

(4) If funds belonging to individual partners have boon 

fraudulently converted to tho use of the partnership, 
the separate estates may prove against the joint estate. 

(5) Where one or more members of a firm carry on a distinct 

and separate trade, the firm may prove against the 
estate of such member or members, and the latter may 
also prove against the firm in respect of debts wliich 
have arisen bona fide and in the ordinary course of 
business between the firm and the member in his 
capacity as an outside trader. 

When a Receiving Order is made against a firm, the joint 
creditors of the firm and the separate creditors of the partners 
attend the first meeting of creditors ; the joint creditors appoint 
the Trustee, hut each estate has its own Committee of Inspection. 
A Receiving Order may be made against the partners jointly, but 
each partner must be adjudicated bankrupt separately. 

An Order of Discharge of a partner does not release any person 
who at the date of the Receiving Order was a partner with the 
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bankrupt, that is to say, the discharge of one partner does not 
effect the discharge of any other partner : discharge is a personal 
and individual matter. 

Deeds of Arrangement. 

In order to avoid the publicity and inconveniences of 
bankruptcy and the disabilities attendant thereon, debtors fre¬ 
quently inake private arrangements with their creditors, by 
which, in consideration of an assignment of all or part of the 
debtor’s property to one or more trustees and the payment of a 
composition, the creditors agree to release the debtor from 
further liability. These arrangements must, however, comply 
with the requirements of the Deeds of Arrangement Act, 1914, 
if they are :— 

(а) Made by, for or in respect of the affairs of a debtor for tho 

benefit of his creditors generally ; or 

(б) Made by, for or in respect of the affairs of a debtor who was 

insolvent at the date of the execution of the instrument 
for the benefit of any throe or more of his creditors ; other¬ 
wise than in pursuance of tho law for tho timo being in 
force, relating to bankruptcy. 

Under this Act all such deeds of arrangement must within 
seven clear days after execution be registered at the Board of 
Trade by the presentation of a true copy of the deed accom¬ 
panied by an affidavit of duo execution. In the event of non¬ 
registration the deed is void. The register of deeds is open to 
public inspection on payment of a fee of one shilling. Under 
the Land Charges Act, 1925, deeds which affect land should also 
be registered at the Land Registry. 

In addition the Act provides that a deed which is for the 
benefit of creditors generally shall be void unless, before or 
within twenty-one days after registration thereof, it has received 
the assent of a majority in number and value of the creditors 
of the debtor. Such assent is given either by signing the deed, 
or by a separate document signed by the creditor and witnessed. 

In calculating the necessary majority, creditors whose debts 
do not amount to more than ten pounds are not to be reckoned 
in the majority in number. The value of the debt of a secured 
creditor is to be reckoned as the difference between tho value 
of his security and the amount of bis debt. 

Within twenty-eight days after registration of the deed, the 
trustee must file with the Registrar a statutory declaration that 
the requisite majority of the creditors have assented to the deed. 

Within a further seven days the trustee must also give security 
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to the Registrar of the Court having jurisdiction in bankruptcy, 
unless this is dispensed with by resolution .or written consent 
of a majority in number and value of the creditors. This is 
generally embodied in the resolution passed at the meeting which 
decides to accept the deed. 

Avoidance of Deeds of Arrangement .—A deed of arrangement 
may become void as the result of a bankruptcy petition filed 
within three months after the execution of the deed, and as such 
doeds are binding only on such creditors as assent thereto, and 
as a deed executed for the benefit of creditors generally is an act 
of bankruptcy, avoidance is a peril which must always be 
considered. 

Section 24 of the Act, however, allows the Trustee, when he 
serves dissentient creditors with notice of the execution of the 
deed and of the filing of his statutory declaration, to inform 
such creditors that if they wish to present a bankruptcy petition 
citing the deed as an act of bankruptcy, they must do so within 
one month. After the expiration of this period, the deed itself 
cannot be relied upon as an act of bankruptcy, but any other 
act of bankruptcy may still be taken advantage of by a stubborn 
or dissatisfied creditor. 

Upon the avoidance of the deed, the Trustee is accountable 
for all property received by him thereunder and must, except 
where the avoidance is due to non-registration, within the pre¬ 
scribed time, of a deed for the benefit of creditors generally, 
give written notice of the avoidance to each creditor whose 
name and address he knows. A copy of the notice must be 
filed with the Registrar. For acting under a "deed after it has 
become void to his knowledge or after he has failed to give 
security within the time allowed, a Trustee is liable to heavy 
fines. But protection is afforded to the Trustee by Section 19 
of the Act, whioh provides that 

Where a deed of arrangement is void by reason that the requisite 
majority of creditors have not assented thereto, or, in the case of a 
deed for the benefit of three or more creditors, by reason that the 
debtor was insolvent at the time of the execution of the deed and 
that the deed was not registered os required by this Act, but iB not 
void for any other reason, and a Receiving Order is made against 
the debtor upon a petition presented after the lapse of three months 
from the execution of the deed, the Trustee under the deed shall 
not be liable to account to the Trustee in the bankruptcy for any 
dealings with or payments made Out of the debtor's property which 
would have been proper if the deed had been valid, if he proves that 
at the time of such dealings or payments he did not know, and had 
no reason to suspect, that the deed was void. 
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ARBITRATION AND AWARDS 


Advantages of Arbitration. 

As there has been a definite tendency in recent years for con¬ 
tracting parties to refer disputes to arbitration, this subject is of 
great practical importance. Arbitration has been judicially 
defined as a reference to the decision of one or more persons, either 
with or without an umpire , of a particular matter in dispute between 
two or more parties . This method of settling disputes has 
sevoral advantages over ordinary legal proceedings. One advan¬ 
tage is that a dispute can generally be more quickly settled by 
arbitration; another that the parties and arbitrator acting 
together can fix mutually convenient times, instead of having 
to wait an indefinite*period as in the case of High Court proceed¬ 
ings. The latter advantage, however, disappears at times when 
the High Court is up to date with the lists, for then oases are 
tried within a short time of the institution of proceedings. Other 
advantages which arbitration proceedings offer are comparative 
privacy and cheapness. For these and other reasons, many 
mercantile documents and business contracts habitually contain 
an “ arbitration clause.” 

Kinds of Arbitration. 

Generally, arbitrations are proceedings out of Court, and we 
shall be exclusively concerned with these, but matters arising 
in legal proceedings may be the subjeot of a reference, for the 
Court has power to refer any question arising in any cause (other 
than a criminal proceeding by the Crown) for enquiry, rpport 
or trial to an official or special referee—Sections 88 and 89, 
Judicature (Consolidation) Act, 1925. 

Arbitrations out of Court usually arise from the agreement of 
the parties, but in certain instances statutes enact that arbitration 
shall be the method of settling certain types of disputes, e.g., 
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the Workmen’s Compensation Act, 1925, and the Agricultural 
Holdings Act, 1923. In particular, those statutes which give 
public utility companies or local authorities compulsory powers of 
acquisition provide for arbitration in default of agreement as to 
price. Arbitration may also be brought about by reference by 
compulsory order of the Court, or by reference by the Court 
with the consent of the parties. 

THE SUBMISSION 
Nature of a Submission. 

A submission to arbitration is an agreement made by two or 
more parties between whom some difference has arisen or may 
arise, which provides for or contemplates tho appointment of 
some person or persons to decide such difference, and which 
further contemplates that such decision shall be binding. A 
submission may be made with a view to providing for the settle¬ 
ment of disputes which have not arisen but may arise at some 
future time, or it may be made in respect of existing disputes. 
An essential feature of an arbitration is that it deals with disputes. 
The mere taking of a valuation, therefore, doos not amount to 
an arbitration. Generally speaking, a valuation is not concerned 
with the settlement of a dispute, the valuer’s duty being simply 
to pot a value oil something. Further, an arbitration is a 
quasi-judicial form of proceedings, in which it is implicit that 
tho arbitrator shall hoar all the relevant evidence and form liis 
judgment only after he has heard both sides of the question. 
A valuer is entitled to (and does) decide according to his own 
judgment and information and without any sort of proceedings. 
These are the criteria by which to decide in any given case 
whether a reference to a valuer amounts to an arbitration. If 
the valuer is appointed to settle a difference which has arisen, 
and is instructed to hear the views of the parties, then the valua¬ 
tion may amount to an arbitration. It is a matter of intention 
and not of terminology, and proceedings which the parties call 
a valuation may be intended to be an arbitration, in which 
case the decision of the valuer will have effect as an award in 
arbitration. 

If a reference to a valuer is not an arbitration, then it is not 
binding on the parties, unless they have agreed to be bound. 
In any case tho decision cannot be enforced, except by taking 
legal proceedings on the agreement to abide by the decision. 
Again, as the valuer is not acting in a quasi-judicial capacity, 
he is at liberty to decide the value on his own judgment, and if 
he changes his mind about the value, he is at liberty to alter his 
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valuation. On the other hand, he has not the advantage of the 
quasi-judicial immunity which an arbitrator enjoys, and ho (the 
valuer) is liable for any negligence to a party instructing 
him. A valuation must bo stamped with an ad valorem stamp, 
while a submission requires a 6d. stamp if the matter in dispute 
is of the value of £5 or more. 

Form of Submission. 

It must be remembered that we are dealing exclusively with 
submissions by consent arising out of oontraet. 

As a submission is simply an agreement, it may be validly 
constituted in any way in which a contract is normally made, 
and the normal contractual rules as to form, and (in the usual 
exceptional oases) written evidence, apply. A submission may 
accordingly bo made verbally, or by writing or under seal. If 
a submission is verbal, it will not be governed by or have the 
advantages of the Arbitration Acts, 1889 and 1934, but it will 
bo governed by the Common Law. A verbal submission is not 
so advantageous as a written submission. Briefly, some of the 
disadvantages of a verbal submission are :— 

(1) Its terms may lead to dispute. 

(2) A verbal submission concerned with the transfer of an 

interest in land is unenforceable. 

(3) A verbal submission is not complete until an arbitrator 

has been appointed. If the submission does not ap]>oint 
an arbitrator and the parties do not agree on one, then 
the submission cannot be enforced. A willing party, 
however, may obtain damages for breach of the agree¬ 
ment to submit. 

(4) The award is not enforceable as a judgment. It can be 

enforced only by action. 

(5) Either party may revoke the arbitrator’s authority at 

any time before he has made his award, in which case 
any award will not, as such, be binding. A submission 
in writing or under seal, on the other hand, ^irrevoc¬ 
able under Section I of the principal Act, 

*(6) In any case, the arbitrator’s authority is revoked by the 
death of one of the parties, unless the terms of the sub¬ 
mission clearly contemplate that the submission shall 
bind the representatives of a deceased party. 

(7) If one party to the submission prefers to start proceedings 
in Court, the Court cannot stay the action. 

We shall now eoneem ourselves with written submissions. 
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The terms of the Arbitration Acts apply to written submissions, 
whether the arbitrator is named or not. The Acts do not state 
explicitly that the writing needs to be signed. The cases indicate 
that a non-signing party will be bound by the writing, if lie has 
adopted or acted upon the contract of which it forms part. A 
submission need not be formal. Correspondence between parties, 
an endorsement of terms on counsel's brief, a “ consent order ” 
made in an action, and a company’s articles of association have 
in various circumstances been respectively held to amount to 
submissions. 

A submission should be under seal where the contracting 
parties ought normally to contract under seal, e.g., where a 
Common Law corporation is a party. 

A submission in writing requires a 6d. stamp, unless the 
subject-matter in dispute is under £5 in value, when no stamp 
is necessary. Whenever, therefore, the reference is of “ all 
matters in difference/ 1 the submission should be stamped, in 
view of the possibility that the matter in dispute may be of the 
value of £5 or more. A submission under seal requires an 
impressed stamp of ten shillings. 

Arbitration can be claimed only in respect of matters covered 
by the terms of the submission, and neither the Court nor an 
arbitrator can enlarge the scope of tlio submission, but as it is 
open to contracting parties to vary their contract, the scope of a 
submission may be enlarged or otherwise varied by mutual 
agreement. A variation should be in writing so as to keep the 
matter within the Acts. If the written record of a submission 
does not accurately embody the terms of the submission, the 
Court may rectify the document to make it express the true 
intent of the parties. 


Capacity of Parties. 

The normal rules as to capacity apply. 

An infant would not be bound by a submission or an award 
made before he attained majority, but if an infant did not repu¬ 
diate a submission within a reasonable time of attaining his 
majority, he would be bound. The other party, however, would 
be bound by the award. 

The question of submission on behalf of a person of unsound 
mind is one for the committee or receiver, subject to the Court/e 
directions. 

The Crown may submit to arbitration, though it cannot be 
compelled to do so. Where the Crown consents to a submission, 



ARBITRATION AND AWARDS 270 

the arbitrator has no power to award costa against the Crown 
without, its consent. 

A partner cannot bind his firm by a submission unless lie is 
given express power to do so by tlio other partners, or unless 
they afterwards expressly or impliedly acknowledge or acquiesce 
in his act as done on their behalf, or unless it is shown that 
the normal way of conducting business by a partner includes a 
power to submit to arbitration. 

Submissions by agents are subjoot to the general law of agency, 
in particular, to the rule that the principal is bound only if the 
agent has express or apparent authority to make the submission 
on the principal’s behalf, or if there is ratification by the principal. 
The question of authority depends on the facts of each case. A 
solicitor or counsel has prima facie authority to compromise, by 
agreeing to arbitration, a dispute in connection with which he 
has been instructed on behalf of a client, and the client will be 
bound unless tho other side is aware of tho solicitor’s (or counsel’s) 
lack of authority in the particular case. 

There is now no rule limiting the capacity of a married 
woman to submit to arbitration. 

A convict’s property is, during the term of imprisonment, 
controlled by a person appointed by the Court, and during that 
time tho convict cannot submit to arbitration. 

Personal representatives and trustees have statutory powers 
enabling them to submit to arbitration matters relating to the 
estate, and they are not personally liable if they act bona fide. 

Effect of Death, Bankruptcy and Assignment. 

A written submission is not discharged by the death of a party 
to it, but is enforceable by or against the personal representatives 
of the deceased. Similarly, the authority of an arbitrator is not 
affected by the death of one of the parties to the submission. 
An award made before the death of a party is binding on his 
personal representatives. It must be remembered, however, that 
at Common Law, a right of action in respect of a contract for 
personal services dies with the person entitled to exercise it, the 
application of this principle being expressly preserved by Section 1 
of the Act of 1934, In regard to torts, tho Law Reform (Miscel¬ 
laneous Provisions) Act , 1934, provides that rights of action, 
vested in, or exercisable against, a person shall, with certain 
exceptions, survive notwithstanding that person’s death. 

Contractual capacity is not affected, civilly, by bankruptcy; 
a bankrupt may, therefore, submit to arbitration any matter of 
which the control or ownership is not vested in the Trustee. 
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A Trustee in bankruptcy hdS power (with the consent of the 
Committee of Inspection) to submit disputes arising in the course 
of his administration of the bankrupt's property. Jf a term in 
a contract to which the bankrupt is a party provides that any 
dispute arising thereunder shall be referred to arbitration, that 
term is enforceable by or against the Trustee if he adopts the 
contract. Where, in any other way, the bankrupt before his 
bankruptcy became a party to a submission, and any matter has 
arisen which is within the terms of the submission, the Trustee or 
any party to the submission may apply to the Court which is 
dealing with the bankruptcy for an order directing that the matter 
in question be referred to arbitration. The Trustee requires the 
consent of the Committoc of Inspection. 

The position of an assignee of the rights of a party to a contract 
winch contains an arbitration clause is not altogether clear. 
Probably the clause is personal and cannot bo assigned : Cottage 
Club Estates, Ltd . v. Woodside Estate Co. ( Amersham ), Ltd. (1928) 
gives some authority for this view. A contract between A and 
B provided that A should build certain properties for B, and B 
was to make payments from time to time. Any dispute was to be 
referred to arbitration. A assigned to C all his rights to the 
money due under the contract. Later, a dispute arose as to the 
amount of money due, and the arbitrator awarded a certain 
sum to A. It was held that the award must be set aside, for 
as A had parted with all his interest in the contract, he could 
not give a receipt for the money awarded to liim. Another case 
which illustrates the principle that only a party to a submission 
can enforce it is Re Franklyn and 8wathling } s Arbitration (1928). 
A deed of partnership provided that each partner could by will 
nominate a person as a new partner, subject to the consent of 
the other partners, which consent was not to bo unreasonably 
withheld. There was a further provision that the appointing 
partner or nominee, could, if of opinion that the consent had been 
unreasonably withheld, require the matter to be referred to arbi¬ 
tration. A partner nominated a person by his will, but after that 
partner’s death the other partners refused to accept the nominee 
as a partner. The latter applied for the appointment of an 
arbitrator. It was held, however, that only a party to the sub¬ 
mission could make such an application, and that the nominee 
had no right to apply. 

On the other hand an assignee may be bound by a submission 
contained in the contract assigned, if the contract is assignable, 
although he may not be able to enforce it. In Aspell v. Seymour 
(1929), an assignee brought an action under the contract against 
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a party to it, and that party successfully applied for a stay of 
proceedings. 

Subject-Matter of a Submission, 

Generally, any dispute which may bo determined by a civil 
action may be referred to arbitration, provided that the parties 
would have power to settle the dispute by mutual agreement. It 
follows from the proviso that parties cannot refer to arbitration 
a question affecting status, because that is a matter which parties 
cannot settle for themselves, and so the validity of a marriage or 
divorce, or the legitimacy of a person, is not a matter for arbitra¬ 
tion. On the other hand, as parties are free to separate and to 
make separation defeds, a question of the validity or construction 
of such a deed can be the subject of a submission. On principle, 
a dispute arising out of a contract made ultra vires a corporation 
cannot be submitted, for as the corporation has no power to bind 
itself by the contract, it has no power to bind itself by a submission. 
Criminal matters may not bo referred, for the control of criminal 
proceedings is generally vested in the Crown, hut a civil dispute 
arising out of a criminal matter may be submitted, though the 
leave of the Court may bo necessary. Similarly, illegal trans¬ 
actions may not be the subject of arbitration. 

Among the matters which may bo submitted are -pure ques¬ 
tions of law or fact, questions as to the validity of a judgment, 
the construction of terms in a will, partnership disputes, breaches 
of contract, the partition of lands of co-owners. 

Provisions Implied in a Written Submission. 

The following implied provisions, as set out in Schedule 1 
of the principal Act and amended by the Act of J934, must be 
read into every written submission unless a contrary intention 
is expressed therein, and it is of the utmost importance that 
their effect be memorised :— 

(а) If no other mode of reference is provided, the reference is to 

a single arbitrator. 

(б) If the reference is to two arbitrators, they shall appoint an 

umpire immediately after they are themselves appointed. 

(c) The arbitrators shall use due dispatch in entering on, arid pro- 
. ceoding with, the reference and making tho award. 

(d) If the arbitrators have foiled to use due dispatch or have delivered 

to any party to the submission, or lo the umpire, a notice in 
writing stating that they cannot agree, tho umpire may forth¬ 
with enter on the reference in lieu of the arbitrators. 

(e) The umpire shall use due dispatch in entering on, and proceed* 

irig with, the reference and in making his award. 
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(/) The parties to the reference, and all persona claiming through 
them respectively, shall, subject to any legal objection, sub¬ 
mit to be examined by the arbitrators or umpire on oath or 
affirmation in relation to the matters in dispute, and shall 
produce before the arbitrators or umpire all books and docu¬ 
ments in their possession or power which may be called for, 
and do all other things which, during the proceedings, the 
arbitrators or umpire may require. 

(y) The witnesses on the reference shall, if the arbitrators or umpire 
think fit, be examined on oaih or affirmation. 

(h) An award shall be final and bindmg upon the partios and the 
persons claiming under them. 

(t) The costs of the reference shall bo in the discretion of the arbi¬ 
trators or umpiro, who may direct to whom and by whom, 
and in what manner, those costs shall bo paid, and may tax 
or settle the amount of costs to be so paid. Under Section 12 
of the Act of 1934, any provision in an agreement that a party 
or all the parties shall in any ovent pay his or their own costs 
or part thereof is void. Where?, however, a dispute has arisen 
beforo the making of such agreement, the section does not 
apply. 

(;) The arbitrators or umpiro shall have the same power as the 
Court to order specific performance of any contract other than 
a contract relating to land or any interest in land. 

(fc) The arbitrators or an umpire may, if they think fit, make an 
interim award. 

Effect of a Submission. 

A written submission is irrevocable except with leave of the 
Court, so that prima facie all disputes concerning matters covered 
by the submission must be submitted to arbitration. This does 
not mean that the jurisdiction of the Court is ousted ; indeed, a 
term in a submission which purports to exclude altogether the 
Court’s jurisdiction is void. But it means that, unless some good 
reason is adduced to the Court, the parties must have recourse to 
that form of proceedings winch they have voluntarily chosen. 
If one party seeks to evade the submission by instituting proceed¬ 
ings in the Court, the Court will generally refuse to entertain the 
action if the other party objects, i.e., the Court will stay the 
action. 

Contracts frequently provide that disputes shall be submitted 
to arbitration and that an award shall be a condition precedent 
to any legal proceedings. Such a provision is valid, and (subject 
to what is mentioned below) neither party can sue the other until 
an award has been made. 

The fact that an arbitration clause exists in a contract does 
not of necessity bar an action under the contract. If certain 
conditions precedent cannot be fulfilled within the time limited 
for referring the matter to arbitration, an action for damages 
will lie even though the condition has not been performed. 
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PlNNOOK BROTHERS V . LEWIS AND PEAT, LTD. (1923)* 

A contract for the sale of catilo cake provided that 
disputes should be submitted to arbitration, and that notice 
of arbitration should be given within fourteen days from 
dolivery. The plaintiffs took delivery of the cattle cake, 
which was manufactured into cattle food. It was then dis¬ 
covered that the cattle cako was poisoned. Tho presence 
of poison could not have boon discovered within fourteen 
days from delivery, because tho cattle food did not got 
into circulation within that time. Tho plaintiffs claimed 
* damages. It was held? that notwithstanding tho arbitration 
clause, they were entitlod to maintain tho action. 

Sometimes, also, it is provided that unless any claim under 
the contract is required to bo referred to an arbitrator within 
a certain time, or an arbitrator is appointed within a certain 
time by an aggrieved party, tho claim shall bo waived. This 
also is valid and, before the 1934 Act dealt with the matter, 
if the time stated had passed without a claim being made or 
an arbitrator appointed, the aggrieved party had no remody. 


AvSCOTTOH V. SlIEED, THOMSON AND Co., LTD. (1924), 

Under a contract, it was provided that any dispute 
arising between the parties as to tho quality of goods was 
to bo referred to arbitration, which was to bo claimed within 
tho time limited in the contract. Tho plaintiff (who had 
not examined tho goods on landing) had not claimed arbi¬ 
tration within tho time limit, and the arbitrators, con¬ 
sequently, rightly refused to doal with tho merits of tho 
claim. Further, as tho parlies had agreed to submit their 
disputes (including the question as to whether tho buyor 
had a valid claim) to arbitration, tho arbitrator’s award was 
a bar to an action claiming damages for broach of contract. 

These clauses, though valid, frequently work hardship (e.g., 
where the contract is one for the sale of goods and the buyer 
does not discover some defect within the limited time); the 
1934 Act, therefore, modified the law, by giving the Court powers 
as follow:— 

(1) Where the terms of an agreement to refer future disputes 
to arbitration provide that any claims shall be barred 
unless notice to appoint an arbitrator is given or an 
arbitrator is appointed or some other step to commence 
arbitration proceedings is taken within a time fixed 
by the agreement, and a dispute arises, the Court, if it 
is of opinion that in the circumstances undue hardship 
would otherwise be caused, may extend such period as 
it thinks fit, whether such period has expired or not. 
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* 1 (}) Where an award is a condition precedent to the bringing 
of an action, the Court, on ordering that the arbitration 
agreement shall eease to have effect as regards the 
particular dispute, may further order that the provision 
making an award a condition precedent shall also cease 
to have effect as regards that dispute. 

Revocation of Submission. 

Revocation of a written submission is, by the principal Act, 
possible only by leave Qf the Court or a Judge, and notice of 
the revocation must bo given to the arbitrator. Application 
for revocation must be made before the award has been exeouted 
by the arbitrator. 

The grounds for revocation of the submission am:— 

(1) Corruption on the part of the arbitrator. 

(2) Improper admission or rejection of evidence. 

(3) The fact that the arbitrator is biassed, or refuses to state 

a case on a point of law when called upon to do so. 

(4) If proceedings have been commenced by the arbitrator 

against one of the parties to the reference, and such 
proceedings are still pending. 

(5) Error of law, or excess or refusal of jurisdiction by the 

arbitrator. 

Tho revocation will put an end to the arbitrator’s authority. 

Repudiation of Contract and Denial of Liability. 

If a party to a contract containing an arbitration clause 
repudiates the contract (i.o., denies its validity or otherwise 
alleges that it does not bind him at all), the other party is free to 
bring an action on the contract, and the repudiating party cannot 
then claim to stay proceedings by pleading the arbitration clause. 

Jureidini v. National British and Irish Millers’ 
Insurance Co. (1915). 

A policy of fire insurance provided that all benefit under 
the policy should be forfeited if any fraudulent claim should 
be made or if tho loss should be caused by the wilful act of 
the insured. It also provided that any difference as to tho 
amount of any loss should, independently of all other ques¬ 
tions, be referred to arbitration and that this should be a 
condition precedent to any right of action upon the policy. 

The insurance Company rejected a claim under tile policy on 
the ground of arson and fraud* In an action by the insured, 
in which the jury negatived arson and fraud, the insurance 
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company pleaded that arbitration was a condition precedent * 
to the action. ' 

It was held that the action could be maintained, as the 
company, having repudiated the contract in toto> were pre¬ 
cluded from setting up the arbitration clause as a defence 
to an action on the policy* 

If, however, a party merely denies his liability under such a 
sontract, he is not precluded from pleading the arbitration 
danse and asking for a stay of proceedings. 

Stevens & Sons v. Timber and General, Eto., 
Insurance Association (1933). 

The appellants insured with the respondents against 
compensation claims by employees. The poiiey contained 
an arbitration clause. In completing the proposal form, 
the appellants inadvertently gave a negative answer to the 
question whether any of their employees had lost the sight 
of one or both eyes. In 1932, tho appellants made a claim 
under the policy in respect of compensation to L, one of their 
workmen. On 24th October, 1932, the respondents wrote, 
saying that L had lost the sight of an eye 30 years before 
and that, therefore, there was a breach of warranty in the 
proposal form, and they declared that the insurance was 
void from inception. The appellants asked the respondents 
to discuss tho matter and continue the insurance. They 
then issued a writ claiming a declaration that tho policy 
was valid. The respondents then wrote, suggesting arbi¬ 
tration and withdrawing what they described as their 
repudiation of the policy. 

It was held that the respondents were entitled to a stay of 
proceedings. The facts and the correspondence showed that 
they never intended to repudiate the whole contract, but 
only their liability under it. ' 

Similarly, if liability only is denied by one party and the 
jontract stipulates that an award shall be a condition precedent 
;o any right of action, the other party will have to obtain an 
iward before he can enforce his claim. 

Stay of Proceedings. 

This matter has already been referred to briefly. Although 
she Court does not grant specifio performance of submissions, it 
ndireotly helps to enforce them by refusing to hear actions in 
respect of disputes covered by a submission, unless some good 
season is shown justifying the institution of an action. The 
conditions on which the Court will stay proceedings are set out 
ji section 4 of the 1889 Act and are as follow 

(1) The application, for a stay must he made by a party to 
the submission or by a person claiming through or 
under a party, e.g„ a personal representative. 
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(5?) The application must be made after the applicant has 
entered an appearance in the action but before he has 
taken any “ step in the action.” The term “ step in 
the action ” has caused much difficulty and led to many 
cases. Delivering a defence or other pleadings or 
applying to the Court for extended time are “ steps.” 

(3) The Court must be satisfied that the applicant waB at the 

time when proceedings were commenced and still is at 

* the time of the application for a stay, ready and willing 
to do everything necessary for the proper conduot of the 
arbitration. 

(4) The matter in dispute must be covered by the terms of 

the submission. 

(5) The Court must be satisfied that there is no sufficient 

reason why the matter should not be referred to arbitra¬ 
tion. 

A stay in proceedings will generally be ordered, unless the 
party who has instituted the proceedings can show some good 
reason for overriding the submission. This, of oourse, is a 
matter depending on the facts of each case. ' The Court may 
refuse a stay where there is reason to believe that the arbitrator 
will act unfairly, or cannot act judicially because of some per¬ 
sonal interest, or where there are allegations of fraud, or where 
the matter in dispute is exclusively a legal point. 

ARBITRATORS AND UMPIRES 

The Arbitrator—Appointment. 

An arbitrator is a person to whose decision the particular 
matter in dispute between the parties is referred. The parties 
may, of course, fix any number of arbitrators, and the method by 
which they are to come to their decision (e.g., whether by majority 
or not). Frequently the submission names the arbitrator or 
arbitrators, but the Acts provide that a written submission is 
valid and binding though an arbitrator is not named. Some¬ 
times the submission provides for the selection of an arbitrator 
or arbitrators, in which case, the arbitrator or arbitrators must 
be chosen in the manner directed. Where the submission does 
not provide to the contrary the reference is to a single arbitrator. 

Court's Power to appoint Arbitrators! The Acts provide as 
follows 

(1) Where a submission provides that the reference shall be 
to a single arbitrator, and, after" differences have arisen! 
all the parties do not concur in the appointment of an 
arbitrator; or 
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(2) Where an appointed arbitrator refuses to aot, or is incapable 

of acting, or dies, and the submission does not show that 
it was intended that the vacancy should not bo supplied, 
and the parties do not supply the vacancy; or 

(3) Where the parties or two arbitrators' are at liberty to 

appoint an umpire or thud arbitrator, or where two 
arbitrators are required to appoint an umpire and do 
not appoint him ; or 

(4) Where an appointed umpire or third arbitrator refuses to 

act, or is incapable of acting, or dies, and the submission 
does not show that it was intended that the vacancy 
should not be supplied, and the parties or arbitrators 
do not supply the vaoancy ; 

any party may serve the other parties or the arbitrators, as the 
case may be, with a written notice to appoint an arbitrator, 
umpire or third arbitrator. 

If the appointment is not made within seven clear days after 
the service of the notice, the Court or a Judge may, on application 
by the party who gave the notice, appoint an arbitrator, umpire, 
or third arbitrator, who shall have the like powers to act in the 
reference and make an award as if he had been appointed by 
consent of all parties. 

Procedure where the Reference is to Two Arbitrators . Where 
the reference is to two arbitrators, one to bo appointed by each 
party, the Acts provide that, subject to an expressed contrary 
intention :— 

(1) If either of the appointed arbitrators refuses to act, or 

is incapable of acting, or dies, the party who appointed 
him may appoint a new arbitrator in his place. 

(2) If, on such a reference, one party fails to appoint an arbi¬ 

trator, either originally or by way of substitution as 
aforesaid, for seven clear days after the other party, 
having appointed his arbitrator, has served the party 
making default with notice to make the appointment, 
the party who has appointed an arbitrator may appoint 
that arbitrator to act as sole arbitrator in the reference, 
and his award shall be binding on both parties as if he 
had been appointed by consent. 

Who May be Appointed. Any person capable of contracting 
may be appointed, either verbally or in writing, but he cannot be 
made to act without his consent. Even infancy would appear 
to be no bar. The arbitrator does not, merely by accepting 
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the appointment, bind himself to make an award, though he 
may (if he wishes) contract to do so, in which case he may be 
sued for damages if he fails to make an award. The Court may, 
on various grounds, revoke the appointment of an arbitrator. 

The Umpire. 

An umpire is a person appointed to make an award (or umpir¬ 
age) when a matter has been submitted to two or more arbitrators 
and they have failed to agree. The submission may itself provide 
for the appointment of an umpire. Where a 'reference is to two 
arbitrators, Section 5 of the Act of 1934 provides that the two 
arbitrators shall appoint an umpire immediately after they are 
themselves appointed. Seotion 4 of the same Act provides that 
where the parties appoint three arbitrators, the award of any 
two is binding, so that no umpire is necessary. But where a 
submission provides that the reference shall be to three arbi¬ 
trators, one to be appointed by each party and the third to be 
appointed by the two appointed by the parties, the submission 
has effect as if it provided for the appointment of an umpire, 
i.e., the award is to be made by the two appointed by the parties, 
but if these two disagree, the third person whom they have 
appointed acts as umpire. 

There is a fundamental difference between an umpire and a 
third arbitrator, properly so called. The latter has joint authority 
with the other arbitrators; he must hear the proceedings with 
them and make the award with them. An umpire, on the other 
hand, has no authority or jurisdiction until the arbitrators have 
given written notice of disagreement to a party or to the umpire 
or have been removed. The umpire need not attend the pro¬ 
ceedings before the arbitrators, for his duty is to decide according 
to his own judgment on the evidence heard by him. He must„ 
hear the whole matter through and give a decision covering the 
whole dispute and not limited to the matters causing disagree¬ 
ment between the arbitrators. In praotice, however, the umpire 
sometimes attends the hearings before the arbitrators, so that 
in the event of his decision being required, time^and expense 
may be saved. 

The umpire normally enters on the reference when the arbitra¬ 
tors have delivered to him or to the parties written notice stating 
that they cannot agree, but the Court may, at any time after an 
umpire has been appointed, order (on the application qf a party) 
that the umpire shall enter on the reference in lieu of the 
arbitrators. 
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When two arbitrators have to appoint an umpire they should 
act carefully and in a responsible manner. Thus, they may not 
generally select one name from a number of possible names by 
drawing lots, although, if both arbitrators ate agreed as to the 
equal suitability of a number of persons, the selection of one of 
these persons by lot is permissible. 

In commercial arbitrations, where two arbitrators have 
failed to agree and the umpire takes up the reference, the arbitra¬ 
tors may, in the proceedings before the umpire, represent the 
parties who respectively appointed them, They may also give 
evidence in such proceedings with regard to facts within their 
knowledge. 

Powers of Arbitrators and Umpires. 

Arbitrators and umpires have the following powers:— 

(1) To make an award on the dispute which has been sub¬ 

mitted. Whether a particular dispute is within the 
terms of the submission is a question of construction. 

(2) To order specific performance of any contract other than 

one relating to land. This is in addition to the power 
to Order in the award that the normal remedies shall be 
given. 

(3) To make an interim award. 

(4) To administer oaths or to take the affirmations of the 

parties and witnesses appearing. 

(5) To correct in an award any clerical mistake or error arising 

from any accidental slip or omission. 

(6) To direct to and by whom the costs of the reference and 

award shall be paid, and to tax or settle the amount of 
OOBtS. 

Arbitrators and umpires must decide disputes according to 
their own judgment and must not delegate their powers and 
duties. Where there are two or more arbitrators, they must all 
act together and they cannot delegate the duties or decision to 
some only of them. Similarly, they must act together in making 
and executing the award. They may, however, take professional 
or exljpert advice on matters arising during the reference in order 
Wenable them to form their own judgment. They may also dele¬ 
gate a merely ministerial duty, e.g., the taking of an account 
where the figures are not disputed. Arbitrators and umpires 
may take legal advice on questions of admissibility of evidence 
and other points of law and with regard to the drafting of their 
awards. 
vol. n 
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Attendance of Witnesses and Calling Evidet +> 

The parties to the arbitration and &H persons claintki^hrough 
them are bound to submit to examination oi\>ath or affirmation 
in relation to the matters in dispute and-thoy mmt' produce before 
the arbitrators or umpire all books and documents required Or 
called for and do all things which the arbitrators or umpire may 
require. Under this power, an arbitrator or umpire may order 
discovery of documents dr answers to interrogatories and allow 
amendments of pleadings. * 

Other witnqpses whom the parties desire^ to call may be com¬ 
pelled to attend the proceedings by a subpoena a$ tMifioandum 
(the normal writ ordering a witness to attend .Court), and to 
produce relevant documents by a Subpoena “ducts tecum ” 
(he., a summons to attend and “ bring with you ” various Speci¬ 
fied documents). A person who is in custody may also be 
called; in this case the writ orders the gaoler* to produce the 
prisoner for examination. 

A witness may refuse to give evidence -in circumstances 
where he would have the right to refuse in a Court of law, e.g., 
on the ground that his answers might incriminate him. The 
ordinary criminal law as to perjury applies to evidence given 
before an arbitrator. 

An arbitrator or umpire is entitled to call the parties to give 
evidence, but he has no right (of his own initiative) to call a 
stranger as a witness. A stranger can be called only if one of 
the parties wishes it. 

An arbitrator or umpire has no power to order the evidence of 
witnesses who are abroad to be taken on commission. Again, 
he has no authority to order the giving of security for costs, or 
to accept affidavit evidence unless the parties consent. The 
Court, however, may order these things to be done. 

An unstamped document is not admissible in evidence, but 
where the document may be legally stamped after execution, 
it may be admitted, provided the amount of the duty and of the 
penalty is paid to the arbitrator or umpire, who will hand the 
money to the Inland Revenue. 

* 3, 

Conduct of Proceedings. 

An arbitrator or umpire must act in a judicial manner and 
be should regulate the proceedings so far aa possible on the model 
of Court proceedings. If one party desires to be represented by 
counsel, the arbitrator should see that due notice of that desire 
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is given to other. In particular; he should observe the rules 
of evidence applicable in proceedings before the Court. The 
following ore some of his duties* in this connection: — 

(1) As to Giving Notice of Proceedings. 4 TIuj arbitrator or 
umpire ought to see to it that all partios know of the time and 
plaoe of each meeting dr hearing at which anything material 
is to bo done. If he gives notice of a meeting to all parties, he is 
entitled to proceed in the absenoe of one, although he stre ngthens 
his position if he warns the parties of his intention to proceed. 
In any case if a party gives a reasonable explanation of his 
absence from a meeting at which something material was done, 
he may claim to Bet aside the award, though the Court will not 

readily order this if he has persistently failed to attend. 

• 

(2) As to the Reception of Evidence. The arbitrator or umpire 
should hear^he evidence (and allow cross-examination) of the 
parties and of any witnesses whom the parties wish to oaU. 
Thus, if he knows that the parties wish to call certain material 
witnesses, ho must give an opportunity for those witnesses to 
be called. He must not receive information or instructions 
from one of the parties in the absence of the other, or hear evidenoe 
unless both parties are present or represented or are given the 
opportunity of being present or represented. He must not 
exclude the parties from being present at a hearing, though he 
may exclude other persons, e.g., keep certain witnesses outside 
whilst other witnesses are bemg examined. 

(3) As to the Admission of Evidence. The general rule of law 
that evidenoe must be given on oath or affirmation and subjeot 
to cross-examination must be carefully observed. Thus, the 
arbitrator or umpire may not admit unsworn statements, or 
affidavit evidenoe without the consent of the parties. He must 
admit only relevant evidenoe dealing with tho facts in issue in the 
dispute. 

(4) Impartiality. Tho duty of judging impartially is funda¬ 
mental, and generally speaking, if an arbitrator or umpire puts 
hi maa lf in a position where his duty and interest conflict, he may 
be removed by the Court on application, or the award may be 
set aside. The fact that a party to a submission knew, when the 
arbitrator or umpire was appointed, that he might be biassed be- 
__.se of his interest in the subject-matter or because of his 
relationship to another party does not necessarily preclude that 
party from applying for his removal. 

If an arbitrator or umpire aooepts a bribe, he clearly miscon¬ 
ducts himself, and even the acceptance of the hospitality of a 
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party may be misconduct. He misconducts himself if he takes 
a transfer of the interest of one party in tho subject-matter of 
tho dispute. He must hear both sides fairly. 

(5) Not to Delegate Powers ami Duties. This matter and the 
cognate rule that co-arbitrators should act together have been 
dealt with above. 

(6) Stating a Case. The arbitrator or umpire should in 
appropriate circumstances state a special case for the Court's 4 
consideration and where he knows that one party wishes this 
to be done, he should either do so, or delay his award so as to 
give the party an opportunity of applying to the Court. 

An arbitrator or umpire misconducts himself or the proceed¬ 
ings where he fails to carry out the above duties and hiB mis¬ 
conduct may invalidate the proceedings, although he acted in 
good faith. 

’Removal of Arbitrator. 

If an arbitrator or umpire misconducts himself or the pro¬ 
ceedings, the Court may remove him. The Court may also remove 
an arbitrator or umpire who fails to use all reasonable dispatch 
in entering on and proceeding with a reference and making an 
award, and an arbitrator or umpire so removed is not entitled 
to remuneration. In this context, “ entering on a reference,” 
etc., includes (in a case where two arbitrators are unable to agree) 
giving notice to the parties and to the umpire. 

Stilting a Case. 

Difficult questions of law may arise during the reference and 
Section 9 of the Act of 1934 contains provisions relating to the 
Stating of a special case for the Court's decision on the point 
of law. There are two kinds of special cases 

(1) On a question of law arising in the course of a reference. 

(2) An award (or part of an award) stated in the form of a 

special case. 

An arbitrator or umpire may (in his discretion), and must, if 
SO directed by the Court, state a case in cither of the above forms. 

At any time before the award is made, either party may 
apply to the Court for an order for the arbitrator to state a 
special case, except 

(а) In arbitrations under the Building Societies Acts, Friendly 

Societies Acts or Workmen's Compensation Acts; or 

(б) Where the parties have agreed to refer a point of law 

and nothing else to the arbitrator. 
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Any provision in a submission which purports to relieve an 
arbitrator of the obligation to state a case, when called upon 
to do so, or to exclude his power to state a case is ineffectual 
and void. A rofusal by an arbitrator or umpire to state a case 
when a party applies on reasonable grounds may amount to 
misconduct and be a ground for his removal, 

Where the case stated is on a point of law arising in the course 
of the reference, the Court decides the point on the facts as 
stated, and then the arbitrator or umpire must continue the 
reference and make his award in accordance with the decision 
given by the Court, Appeal iroin the Court’s decision on the 
point lies to the Court of Appeal, but leave to appeal is necessary 
in this caso. Leave may bo given either by the Court or by the 
Court of Appeal, 

An award in the form of a special case must sot out the facte 
of the case as found by the arbitrator or umpire and must con¬ 
tain two alternative awards, one of which will be applicable 
when the Court decidos the point of law. Thus, in Dexters , Ltd. 
v. Hill Crest Oil Co. {Bradford), Ltd . (1920), in an arbitration 
between A and B , an umpire held that A was liable to JB in 
damages, but was doubtful, owing to a point of law, as to the 
amount of the damages. He, therefore, stated his award in the 
form of a special ease, awarding damages to B on the terms 
that, if the Court held one view on the point of law, the damages 
should be £2,000, while if they held the other view, the damages 
should be £3,745. The special case must be final, i.e., it must 
leave nothing undecided except the point of law, and must be 
so framed that a definite award arises immediately the point 
is determined. In this case appeal from the Court’s decision 
lies to the Court of Appeal without leave 

THE AWARD 
Requisites of an Award. 

An award is the record of the arbitrator’s or umpire’s 
decision. It must be in writing signed by the arbitrator or 
umpire, but no particular form is necessary. Various judicial 
decisions have established that an award must have the following 
characteristics in order to be valid and effective:— 

(1) It must bo certain, clear and unambiguous, 

(2) It must be final and not conditional. But an award may 

be framed in alternative form on stating a special case. 

(S) It must be a self-contained document, Le., must not need 
to be read with other unattached documents. 



294 


PRINCIPLES OP MERCANTILE LAW 


(4) It must decide all the differences referred to arbitration. 

(5) It must not exceed the powers given in the submission 

or purport to bind a stranger. 

(0) It must be lawful and possible of performance. 

(7) It must be reasonable and consistent. 

(8) As stated, co-arbitrators should act together throughout, 

and this applies to the execution of thp award. They 
should all sign at the same time and each in the presence 
of the others. The signatures are usually witnessed. 

(9) Finally, an award should bear a ten-shilling stamp. 

If an award docs not comply with the above requisites, it is 
ineffective as it stands. But according to the various circum¬ 
stances, the Court may either (a) remit the award for the formal 
defect, e.g., lack of signature, to bo remedied, or (6) permit the 
severance of the infringing part of the award from the rest of 
it, in which ease the award may bo enforced as regards the good 
part of it. 

Time for the Award. 

Prior to the 1934 Act, there were statutory provisions limiting 
the times within which an award should be made. The 1934 Act 
repealed those provisions (with one exception stated below) and 
provided that, subject to the express terms of a submission, 
an award might be made at any time. In the cases where the 
submission expressly states the time allowed, the award muBt 
be made within that time, unless the submission itself gives 
power to enlarge the time or the Court permits the enlargement. 
In other cases the arbitrator or umpire Bhould act with reason¬ 
able expedition, for Section 6 of the 1934 Act provides that the 
Court may on the application of a party remove an arbitrator 
or umpire who fails to use " all reasonable dispatch.” Enlarge¬ 
ment by the Court has the effect of validating an award made 
after expiry of the time. 

Where, however, an award is remitted from the Court for 
reconsideration, it must be made within three months after the 
date of the order, unless the order otherwise directs. 

Effect of the Award. 

The submission may expressly state the effect which the 
award shall have and in that case the award is conclusive as to 
all such matters. In any case the award is final and binding op 
the parties and those claiming under them, so that it may be 
effectively pleaded in answer to any claim made with respect to 
a matter which the submission covered. 
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When the award is published (i.e., when the parties are notified 
that it is ready) the arbitrator’s or umpire's authority is at an 
end, and he cannot thereafter make any amendment, with the 
one exception, already noted, that he may correct any clerical 
mistake or error arising from any accidental slip or omission. 

There is no direct method of appealing against an award, but 
an aggrieved party may apply to the -Court and ask either that 
the award should be remitted to the arbitrator or umpire for his 
reconsideration, or that the award should be completely set aside. 
The applicant will have to show cause justifying his application 
and the grounds on which an application may be based are set 
out below. On an application of this kind the arbitrator or 
umpire may give evidenoe on any question of fact in issue; e.g., 
whore it is alleged that the proceedings were irregularly conducted, 
he may explain his view of what happened. He cannot, however, 
give evidence in explanation, variation or contradiction of his 
award. 

An application that an award should bo remitted or sot aside 
must bo made within six weeks of the time when notice of the 
execution of the award was first given to tlio parties. 

Remitting an Award. 

The Court may remit an award on any of the following 
grounds :— 

(1) Because there is a defect obvious on the face of the award; 

(2) Because the arbitrator *or umpire has admittedly made a 

mistake in the award, e.g., an accidental omission; 

(3) Because the award is lacking in some formality, e.g., 

because it is not signed or dated, or tjie arbitrators did 
not sign it in each other’s presence; 

(4) Because, since the award, new evidenoe of a material 

character has been discovered which was not available 
and could not with reasonable diligence have been 
brought forward in the original proceedings ; 

(5) On aooount of misconduct on the part of the arbitrator 

or umpire. 

The two grounds last referred to may also be grounds for setting 
aside the award altogether. The Court will use its discretion. 
If the irregularity must necessarily have invalidated the whole 
proceedings, the award will be set aside. 

The award may be remitted in whole or in part. If remitted in 
whole, the award is void and all the original powers of the arbitrator 
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or umpire revive. If it is remitted in part only, the other part is 
valid. On a remission the arbitrator or umpire must hear such 
further evidence as the parties wish to oall or as the ease may 
require, unless the reference back is simply to make a formal 
correction, in which case the proceedings are not re-opened. 

Where an award is remitted, the arbitrator or umpire must 
(unless the order otherwise directs) make the award within three 
months of the remitting order. 

Setting Aside an Award. 

The grounds for application are :— 

(1) That the arbitration or award lias been improperly 

obtained, e.g., that one party has acted fraudulently ; or 

(2) That the arbitrator or umpire has misconducted himself 

or the proceedings ; or 

(11) An error of law or fact appearing on the face of the award, 
or of any document forming part of it; the fact that 
the arbitrator or umpire has made a mistake of law or 
proceeded on a wrong view* of tho law does not affect 
tho award unless this mistake is apparent on the face 
of the award ; or 

(4) That the award is irregular in form (see above, under 

“ Requisites of an Award ”); or 

(5) Discovery of new evidence. 

The Court will seok to uphold rather than to destroy an award, 
and an objection will be successful only if it is substantial. For 
this reason an award vitiated by a defect in form is sometimes 
remitted instead of being set aside. Furthermore, if a party 
knows of an irregularity and waives it, he cannot successfully 
apply to set aside the award, and liis conduct may amount to 
waiver. 

Enforcing an Award. 

An award may, by leave of the Court or of a Judge, be 
enforced as a judgment or order, and with such leave judgment 
may be entered in terras of the award. The award then becomes 
effective as though it were a final judgment of the Court. 

ThiB means that the normal legal methods of executing judg¬ 
ment become available. When application is made to the Court 
for leave to enforce, the other party may appear and show that 
the award is invalid, but if he bases his objection on the miscon¬ 
duct of the arbitrator or umpire, his 4 proper course is to apply to 
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set «side tiie award. The application for leave to enforce is 
made by summons before a Master in Chambers by the party 
in whose favour the award is given. 

The methods of enforcing the award where loavo is obtained 
are as follow:— 

(1) By Untying execution in the usual ways, i.e., by the writs 

of fi. fa. and elegit as regards personal property and 
realty respectively, attachment of debts, charging orders 
over funds, eto. This is the appropriate method where 
the award is for a sum of money. 

(2) By specific performance. The arbitrator or umpire may 

order specific performance of any oontraot other than 
one relating to land; i.e., he may award specific perform¬ 
ance in respect of those contracts (and only those 
contracts) for which the Court will grant this remedy. 
Where he orders specific performance, his order will be 
enforceable (with leave) as an order of the Court, e.g., 
by committal for contempt. The Court will implement 
an award on a oontraot for sale or lease of land by itself 
ordering specific performance. 

(3) By attachment. Where the award is not for a sum of 

money and leave to enforce has been obtained, the 
defaulting party may be committed to prison until he 
has complied with the order. The Court may also 
make vesting orders where necessary. 

(4) By action in any court having civil jurisdiction. 

Where an award directs a sum of money to bo paid, the sum 
carries interest from the date of tho award at the same rate os 
a judgment debt. 

Costa on an Award. 

The submission may cover the question of oosts. If it does 
not, the oosts of the reference and of the award are in the discretion 1 ' 
of the arbitrator or umpire, and he may direct by and to whom 
and in what manner they shall be paid. He may direct the oosts 
to be taxed by the Taxing Master or may tax them himself. 

If no provision is made by the award with respect to oosts, 
any party may, within fourteen days of the publication of the 
award (or such extended time as the Court may allow), apply to 
the arbitrator or umpire for an order directing by and to whom 
Such costs shall be paid. Thereupon the arbitrator or umpire 
must amend his award, after hearing any party who desires to 
be heard thereon, by adding his directions as to the payment of 
oosts. 
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Where, by the terms of the submission, the costs are " to abide 
the event,” the successful party is entitled to them, or if the award 
decides certain issues one way and some another, the parties are 
entitled to costs on tlie issues on which they respectively 
succeeded. 

An agreement in a submission that a party thereto or all the 
parties shall pay his or their own costs in any event is void, but 
this does not apply where the submission is made after a dispute 
has arisen. 

Remuneration of Arbitrator or Umpire. 

If the amount of the arbitrator’s or umpire’s remuneration is 
fixed by the submission, he can sue for the agreed amount. If 
the submission docs not make provision for remuneration, the 
arbitrator or umpire may fix the amount him self and may include 
it in the costs ol the award. If he doeh so, he is entitled to that 
amount, and as he has a lien cm the submission and the award 
(though not on other documents) for his charges, a party wishing 
to take up the award must pay these charges. In such circum¬ 
stances, before January 1st, 1935 (when the 1934 Act came into 
operation), the party required to pay the charges had no remedy, 
however exorbitant'they might be, unless they were so grossly 
excessive that the arbitrator could be said to have misconducted 
himself, in which case this part of the award might be set aside 
or referred. The 1934 Act, however, provides that where an 
arbitrator or umpire refuses to deliver liis award except on pay¬ 
ment of the fees demanded by him, a party wishing to take up 
the award may pay the amount ol the fees into Court, where¬ 
upon the award must be delivered to him. The Court may 
then order the fees to be taxed and the arbitrator or umpire 
will be paid what the Taxing Master finds reasonable. The 
balance (if any) will be repaid to the party who paid the money 
into Court This procedure is not available to a party who has 
agreed in writing with the arbitrator or umpire to pay the foe 
demanded. 

When a matter is referred by the Court to a special referee, 
his remuneration is fixed by the Court. An official referee is 
paid by fees on a fixed scale. 

If an umpire fixes a lump sum for costs to cover his and the 
arbitrators’ costs, without stating the apportionment, his award 
may be remitted to him to state the respective amounts. 

If the remuneration is not fixed by the submission or award, 
the arbitrator or umpire may claim a reasonable amount for his 
services. 
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When an award is set aside because of the arbitrator’s or 
umpire’s misconduct, it seems that no remuneration is payable, 
for there is no consideration, and if remuneration has been paid, 
on the same principle it ought to be recoverable. 

Limitation Act. 

The Act applies to arbitrations as to proceedings in Court, 
and the time runs from the broach complained of, even though 
a term is expressly included in the arbitration agreement to the 
effect that no cause of action shall accrue in respect of any 
matter required by the agreement to be referred until an award 
is made under the agreement. Actions to enforce an award, 
where the submission is not by an instrument under seal, are 
barred after six years. Where the Court sets aside an award 
or otherwise orders that the arbitration agreement shall cease 
lo have effect, it may order that the period between the com¬ 
mencement of the arbitration and the date of the order of the 
Court shall be excluded in computing the time prescribed by 
the Act for the commencement of proceedings with respect t<j 
tho dispute referred. 
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Assignment of.163 

Definition.158 

Designs, in.159, 164 

Duration of ...... . 162 

Infringement ..... 160 et seq . 

Law of.158 et esq. 

Lectures ........ 160 

Libraries, copies to.160 

Nom de plums .159 

Ownership of.163 

Publication ..160 

Remedies for infringement . . , 161 

Rights in.159 

What constitutes.158 

COSURETIES— 

Rights of surety against. . . .134 


CREDIT, Representation concerning 138 


CREDITORS— 

Deferred.265 

Execution creditors.252 

Meetings of. See separate heading. 
Preferential.218,263 


Rights of surety against. . . . 133 

Secured ... .202, 229, 234, 258 

Voting by . ..234 

CUMULATIVE PREFERENCE 


SHARES . ..195 


D. 

DEAD FREIGHT. • . . 

DEBENTURE BONDS— 
Coupon* on .... . 

Irredeemable . % 

DEBENTURES— 

Definition.. 

Distinguished from Shares . 


82 

199 

199 

198 

202 


FAGS 

DEBENTURES {continued}— 


Floating charge.200 

Kinds.109 

Mortgage.199 

Natexl.199 

Pan passu .\ 200 

Registration of.200 

Reissue of.202 

Remedies of debenture holder • , 201 

Trust deed ....... 199 

DEBENTURE STOCK .... 199 

DEBTS— 

Interest on ...... . 261 

Not provable , 260 

Order of payment of .... 263 
Payable pari passu ..... 264 
Proof of ..... . 200 et seq . 

Provable nan-provable .... 202 

Set-off.260 

DEEDS OF ARRANGEMENT . 273 
DEFAULT OF MORTGAGOR . . 32 

DEFEASANCE.38 

DEFERRED SHARES .... 196 
DEL CREDERE AGENT— 

Contract not in writing .... 130 
DELIVERY ORDERS .... 82 

DEMURRAGE.70 

DESIGNS, Copyright in . . 159,164 

DEVIATION.72 

DIFFERENCES (Stock Exchange) . 141 

DIRECTORS.203 et seq. 

Agency of.203 

Appointment of.203 

Consent to aot.173 

Fraud of.177 

Liability of.203 

Management of company • . . 203 

Misrepresentations by . . . .177 

Paying for Bhares.173 


Remedy against ...... 17B 

Remuneration of.205 

Share qualification.203 

DISCHARGE OF BANKRUPT— 

See Bankrupt . 

DISCHARGE OF SURETY ... 134 
DISCLAIMABLE PROPERTY - . 250 

Effect o£ disclaimer ..... 260 


DISCHARGE OF SURETY ... 134 
DISCLAIMABLE PROPERTY . . 250 

Effect o£ disclaimer ..... 260 

Leases ..250 

Provisions of Bankruptcy Act * . 260 

Restrictions on trustee .... 250 

Vesting orders. 257 

DISCLAIMER. 220, 266 

DISPUTES IN PARTNERSHIP . 17 

DISSOLUTION— 

Company.215, 222 

Notice, by ....... 8 

Partnership.7,20 

DISTRESS, LANDLORD'S POWER 

OF.218,205 

DISTRIBUTION OF ASSETS— 

Bankruptcy.202 

Partnership • • • 21,23,25 

Wind ing-up of company. . . , 217 

DIVIDEND B— 

Bankruptcy ....... 204 

On shares. 197 


DOCK WARRANTS.81 

DORMANT PARTNER . . . - 8 

DOUBLE INSURANCE .... 122 
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®* VUE 

EQUITABLE LIEN.SO 

EQUITABLE MORTGAGE ... 30 

S ilty of Redemption , . .31 

PPEL— 

Shares, os to.18U 

BX PARTE WARING. Rule in. .259 
EXTRAORDINARY MEETING . 207 
EXTRAORDINARY RESOLUTION 209 


F. 


FACTORS, Lion of.48 

F.A.S. CONTRACTS.84 

F.G.A.123 

FIDELITY GUARANTEE , 128, 138 

FIRE INSURANCE— 

Assignment.110 

Average clause.110 

Contribution clause.110 

Definition of contract .108 

Indemnity, contract of . . . .10!) 

Insurable interest . . . . .100 

Legislation.109 

Settlement of losses.109 

Subrogation.103 

Uberrima fidei .... 102, 109 

See also Insurance. 

FIRM. See Partnership. 

FIXED CHARGE.200 

FLOATING CHARGE . 200, 202, 218 

FLOTSAM.90 

F.O.B. CONTRACTS.84 

F.O.R. CONTRACTS.84 

FORECLOSURE. 32, 201 

FORFEITURE OF SHARES . . 192 

FORGED TRANSFERS . . 140, 190 

FORMAL CONTRACTS OF SER. 

VICE.90 

FORMATION OF COMPANY . . 173 

F.P.A.123 

FRAUD— 

Promoters.177 

Suretyship, in.135 

FRAUDULENT PREFERENCE 219,254 
FREIGHT— 

Advance.82 

Dead.82 

Definition.82 

Lien for . ,.70, 84 

Lump aum.82 

Pro rata itineris peracti .... 83 

FUNERAL EXPENSES— 

Insurance, for.101 


o. 


GAMBLING— 

Stock Exchange.141 

GENERAL AVERAGE . . .90,123 

MINERAL LIEN.48 

MINERAL MEETING .... 200 
SILT-EDGED SECURITIES . .145 

GOODWILL— 

Definition. '... 23 

Local.24 

_ Personal.24 

Grantee of bill of sale— 

Remedies of ....... 43 


GUARANTEE COMPANY . 214 etseq. 
Non‘trading institutions. ». . 214 

Omission cl "limited ” in name . 214 


GUARANTEES . . , . 1ft et aeq. 

Alteration In terms . . » . .186 

Continuing . . . * . . .181 

Contract of.128 et sag. 

Definition. .128 

Distinguished from indemnities. . 129 

Fidelity .*.128, 138 

Non-execution ...... 135 

Partners, of.138 

Revocation of.131 

Stamp Duty ..130 

Writing necessary.129 

See also Surety and Suretyship. 

H. 


HOLDING-OUT.14 

HOTCHPOT.134 

HYPOTHECATION (Shipping) . . 03 

v 

I. 

IMPLIED AUTHORITY— 

Ol Directors.204 

Of Partners.10 

IMPLIED WARRANTY ... 71, 112 
INCHMAREE CLAUSE. ... 117 
INDEMNITY, CONTRACTS OF^- 
Distinguishnd from Guarantees. . 129 

Fire insurance.108 

Marine insurance . . . . .111 

INFANTS— 

Bankruptcy of.223 

Cannot oreate mortgage ... 35 

MemborB of limited companies . .183 

Partners.7 

INFRINGEMENT— 

Copyrights.100 m aeq. 

Patents.. 

Trade marks.150 

INHERENT VICE.91 

INSURABLE INTEREST- 

Creditor.101 

Definition.100 

Fire.. . 100 

Liio.100, 101 

Marine.10(1 

Pawnbroker's.47 

Persons who have ..... 100 

Wife.101 

INSURANCE.00 et eeq. 

Aooident. See separate heading . 

Definition. 90 

Fire. See separate heading. 

Insurable interest . . . , . 100 

Life. Sea separate heading. 

Marine. See separate heading. 

Nature of insurance contracts . 09, 100 

Other forms of.125 

Policy ......... 90 

Premium ........ 99 

Subrogation ..103 

Uberrima fidei .102 

Underwriter.98 

INTEREST— 

Bankrupt's debts.261 

Bottomry bonds ..93 

Pawnbroker's.46 

Respondentia bonds.93 

INTEREST OR NO INTEREST . 112 

INTERPLEAD.78 

IRREDEEMABLE DEBENTURES 109 
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COMPANIES, 4 
Oompanw, 

S* also Ouaran 
wtoOmpanii 

ooiipaiJy^^ 
COMPOSITIONS 
conditional j 

CONTANGO 
CONTINUING ® 

CONTRACTS— 
Adoption of , 
Assurance 

c.lf. . . ; 

Common carriers 
F^A.S. ( F.O.R., f 
Indemnity, of 
Leeman’e Aot 
limited compani 
Novation . , 
Suretyship 

Insurance). . 
CONTRIBUTORS 
CONVERSION. 

Shares into Stock 
CONVICTS, Bankn 
CO-OWNERSHIP, 
COPIES OF BALA 
COPYRIGHT , 
Assignment of 
Definition, , 
Designs, fa . 
Duration of . 
Infringement. 

Lectures ] ’ , 
Libraries, copies to 
Non de plum* 
Ownership of . 
Publication . 
Remedies for infrin 
Rights in . . 
What constitutes 
COSURETIES— 
Rights of surety eg 

ssar“ 

Deferred . . 
Execution creditors 
Meetings of. See g 
Preferential . . 
Rjfihta of surety age 


Voting hy .' ‘ 
CUMULATIVE I 
SHARES . . 


D. 

DEAD FREIGHT, 

debenture bond 

Coupons<m . , 
Irredeemable . . 
DEBENTURES— 
Definition. , , 
Distinguished from fi 


JANSON CLAUSE.120 

JETSAM.90 

JETTISON.119 

JOINT ESTATE.25 


JOINT STOCK COMPANIES, See 
Limited Liability Companies. 
JUDGMENT- 

Against partnership.25 


L. 


LAYDAYS.70 

LEASE8- 

Diaolaiming ..250 

LEGMAN’S ACT.141 

LEGALITY OF OBJECT— 

Leeman’s Aot.141 

Stock Exchange contracts . Ill) eS aeq, 
LETTERS PATENT— 

Crown grant.149 

Granted, to whom.150 

Incorporation of companies. , .155 

Patents Acts, under.149 


LIABILITY— 

Common carriers . . . 5‘J et neq. 


Company promoters.178 

Directors.178,204 

Master or owner of ship ... 07, 75 

Partners.11 et neq. 

Pawnbrokers . ..47 

Railway and Canal Companies 5(j et aeq, 

Surety.128 

Underwriters.122 

"LICENCES OF RIGHT" . . .152 

LIEN— 

Arbitration.298 

Banker's.48 

Company’s, on shares . . . .193 

Dieonarge of.48 

Equitable.50 

Footers.48 

Freight, for.76 

General ........ 48 

Innkeepers' ..49 

Maritime.50 

Particular.48 

Possessory.47 

Right of sale.48, 49 

Seamen's.98 

Shares, on.193 

Shipowner's.94 

Solicitor's..48 

Stockbroker's.48 

LIFE ASSURANCE.105 

Assignment of polioy . . 102, 109 

Company's deposit with Paymaster* 

General.105 

Definition.105 

Husband's interest.101 

Insurable interest.106 

Law delating to .... 10.1 at MV. 

Married women.101 

Proposal form ...... 108 

Uberrima fidei .108 

Wife's interest.101 


LIGAN or LAGAN ..... 96 | 


YAQI 

LIMITATION ACT- 
Arbitration, application to . . .299 
Claims between partners . . , 15 
Debts not provable in bankruptcy 260 
Discharge of surety , , . , , 136 

LIMITATION OF LIABILITY OF- 
Ooxnmon carriers .... 54, 60 
Limited oompany, members of 105,170 
LIMITED LIABILITY COMPANY 

165 4 Mg. 

Amounts..210 

Adoption of oontraoti . . . .174 
Allotment of shares ..... 161 

Annual return.180 

Articles of Association .... 171 

Association clause.167 

Auditors.211 

Bonus shares.198 

Borrowing Powers.108 

Brokerage.181 

Calls.102 

Capital. See separate heading. 

Capital clause. ...... 170 

Certificate of incorporation . . .173 
Commencement of business . 182 

Common seal.173 

Contracts of.174 

Debentures..108 

Definition.165 

Directors .... 178, 203 et seq. 

Dissolution.214 et seq. 

Dividends.107 

Floating charge.200 

Forfeiture of shares.192 

Forged transfers.100 

Formation.173 et seq. 

Inability to pay debts . , » ,216 

Lien on shares.193 

Limitation of liability . 165, 170,184 
Limited by guarantee . . 165, 214 

Limited by shares.166 

Liquidator.216 

Management. 203 d mg. 

Memorandum of association. See 
separate heading. 

Minimum members ... .160 

Minimum subscription . . -170, 181 

Misrepresentations.177 

Name.167,214 

Objects claute.167,160 

Offers for sale.179 

Preliminary oontraoti .... 174 

Frivat.. 

Promoter. See separate heading. 
Promotion and prospectus , . .174 

Prospectus. See separate heading. 

Registered offloe.168 

Registration ..... 167, 172 

Remedy for misrepresentation . . 178 
Resolutions .. ..... 209 

Share warrants ...... 191 

Statement in lien of prospectus. . 182 

Statutory books..212 

Stotntory meeting.206 

Stock.196 

Table A.172 

Ultra vires .169 

Underwriting,.180 

Winding-up. See separate headings, 

See also Directors, Afsettops, Umbers 
el Company and Shane. 
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rMi 

LIMITED PARTNERSHIP * 20**?. 

Advantages over partnership , . 28 

Advantages over limited company, 28 

Definition. . 28 

Registration.27 

Windinffmp.* 28 

LIQUIDATOR.210 

Accounts of.217 

Appointment of.216 

Books of.217 

Duties of.217 

Final Accounts.222 

LOG BOOK—Ship's.90 

LOSS (MARINE INSURANCE). . 121 

Actual total.121 

Constructive total.121 

Partial.12] 

“LOST OR NOT LOST" . 112, 117 

LUGGAGE.61 

LUMP SUM FREIGHT .... 82 

LUNATIC— 

Bankruptcy of. 221 

Partner becoming.8, 9 


M, 

MANAGEMENT OF COMPANY— 


Accounts. 210 

Auditors. 211 

Directors. 202 et * 9 . 

Meetings. 206 * aeq. 

Resolutions.209 

Statutory books. 212 

MANAGING OWNERS .... 89 

MANIFEST.90 

MARINE INSURANCE . . Ill* * 9 . 

Abandonment.122 

Actual total losh . 121 

Assignment.125 

At and from ... ... 117 

Average *.122 

Clauses.117 

Constructive total loss . .121 

Deviation.113 

Douhle insurance.123 

Form of policy.115 

Implied wairanties.112 

Inchmaree clause. . , . . .117 

Insurable interest . . . 100,101 

Jenspb Clause . .120 

Lloyd's policy.115 

Losses.121 

11 Lost or not loH 0 . . . 112,117 

Memorandum. . . . . .119 

Mixed polloies.115 

Notice of abandonment . . 122 

Partial loss.. . 121 

Perils of the seas.117 

Policies.114 * * 09 . 

Return of premium ..... 124 

Running down clause . . . .120 

Sister Snip clause ..... 121 

Subrogation. 10 ) 

Sue and labour clause . . .119 

Sues Canal clause. 120 

Time policies.114 

Total loss . 121 

Touch and stay. ,117 

Vbmrimmfiid . 102 

Unvalued policies.1 15 


MARINE INSURANCE (coatfnued)— 
Valued policies ...... 113 

Voyage policies.|M 

Warranties ....... 112 

York* Antwerp Rules. .... 123 

Bm afao Loss. 

MARITIME LIEN.50 

MARRIED WOMEN— 

Bankruptcy of » 219 

Insurance.- 101 

MATE'S RECEIPT.74 

MEETINGS OF COMPANY 200 * **?. 


Annua.207 

Extraordinary ...... 207 

General.908 

I Minutes of.208 

I Ordinary.. . 307 

Ktunumlionmg . . 207 

Resolutions.200 

Statutory.200 

Voting at.208 

| MEETINGS OF CREDITORS— 

Adjournment of ..... • 233 

I Advertisement of.233 

Chairman of.234 

First meeting ... . 233 

I Proxies ..335 

Voting at ....... - 238 


Winding-up of companies . 
MEMBERS OF COMPANY— 
11 A ” and 11 B M lists . . 

Annual return .... 

| Infants as ..... 
Liability of . . . . * . 

Married women as . . • 

Register of .... . 

MEMBERS OF STOCK 
CHANGE- 


221, 222 


. . 185 

. . 180 
. . 183 

. . 184 

. . 183 

. . 185 


EX- 


Classes.140 

Defaulting.H4 

MEMORANDUM OF ASSOCIATION 100 

Association clause.107 

Attestation.167 

Capital olauso. ...... 170 

Division of capital.170 

Limitation of liability .... 170 
Name of company ..... 167 
Objects clause . . ... 169 

Registered office.108 

MERCHANDISE MARKS . . .141 

MERGER.137 

MINIMUM— 

Members in company .... 107 
Subscription . 179, 181 

MINUTES OF MEETINGS ... 208 
MISREPRESENTATION— 


Company, of ... . 

. . . m 

Directors, by ... . 

... 178 

Promoters, by . . . 

... m 

Prospectus of company . 
Suretyship, in .... 
MIXED POLICY . , . 

... 177 
... 132 
... 115 

MORTGAGE— 


Appointment of receiver 

... 33 

Assignment, by • . . 

... 29 

Chattels ..... 

• « 30 

Choset in action 4 . . 

. . 31 

Clog dn redemption . . 

Contributory .... 

• ■ • !l 

1 • . 80 

Debenture . 

. . 35.109 

Definition of ... . 

... 30 
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INDEX 


PACE 

MORTGAGE (continued)— 

Equitable........ 30 

Equity of redemption .... 31 

Foreclosure.. , 32 

Infante cannot create .... 34 

Land.30 

Legal.30 eteeq. 

Punne ..34 

Sale of mortgaged property. . , 32 

Second.34 

Ship, of.89 

Tucking.34 

Taking possession.33 

Third.34 

MORTGAGEE- 

Appointing reoeiver.33 

Definition.30 

Foreclosure by.32 

Remedies of.32 

Right to Bue on personal covenant 33 

Sue by.32 

Taking possession.33 

MORTGAGOR— 

Default of.32 

Dofinition of.30 

Remedies of.34 

MUSTER ROLL.90 

N. 

NAME OF COMPANY , . .107,214 
NON-DISCLOSURE IN PROS¬ 
PECTUS.177 

NOTICE OF ABANDONMENT. . 122 
" NOTICE TO ONE PARTNER IS 
NOTICE TO ALL”. ... II 
NOVATION.13,14 


O. 

OBJECTS OF COMPANY 

OBLIGOR. 

OFFICIAL RECEIVER— 
Bankruptcy .... 
Winding-up of companies 

OPTIONS. 

ORDINARY— 

Meetings. 

Resolution .... 

Shares. 

OWNER’S RISK . . . 


11)7, 169 
. 51 

. 232 
, . 216 

. . 147 

, . 207 

, , 209 

, . 195 

. . 59 


P. 

PARTIAL LOSSES (Marine Insur¬ 
ance) .121 

PARTICIPATING PREFERENCE 


SHARES.195 

PARTICULAR AVERAGE ... 92 
PARTICULAR LIEN .... 48 
PARTNERS- 

Asting as executors.17 

Active.3 

Agency of.9 

Authority of.9 

Bankruptcy of . . .7.11,25,271 

Binding powers, on the partnership 9,10 
Qfcpaoity to oontraot .... 7 

Deceased.. .7,14 

Execution against . , . . 19, 2ft 

Fraud of one of partners ... 21 
General.3,27 


JAM 

PARTNERS (continued)— 

Guarantee by.10,138 

Incoming. . 13 

Infante ae ....... 7 

Kinds of.3 

Liability for tortB.12 

Liability of ..... llstesgr. 
Liability of deoeased partner , . 14 
Liability of retiring partner. . . 13 

Limited.3,26 

Lunacy of.B, 0 

Notices to.11 

Payment of premium . , , . 20 

Powers of.9 

Quasi.3 

Retirement of.9, 13, 15 

Rights of.15 e( eeg. 

Rights on dissolution . . 20 el aeq. 

Settlement of disputes .... 17 

Sleeping.3 

PARTNERSHIP .... let sag. 

Administration of estate ... 25 

Admission of new partners . . .13 

Appointment of reoeiver ... 19 

Arbiolee.2 

"Assets” . . . . . 22ef*eg. 

Assignment of interest .... 18 

"At will M .9 

Breach of partnership .... 8 

Constitution of.5 

Definition of ..1 

Disputes, settlement of . . . . 17 

Dissolution.20 

Dissolution by oourt .... 8 

Dissolution by notice .... 8 

Distribution of assets . . . .21 

Employment of trust money . . 13 

Estate, administration of . . .271 

Formation of.1 at aeq. 

Goodwill.23 

Holding out in.14 

Illegal.2 

Judgment against.26 

Novation . . . _. . . . 13, 14 

Registration of Business Names 3 

Rights of third parties .... 10 

fieoret profits.15 

Termination . 7 

Uberrima fidri ... . - . 15,16 

Where writing required .... 2 

Winding-up.25 

PASSENGERS— 

Carriage of.63 

Luggage.64 

PATENTEE. RIGHTS OF . . . 153 

PATENTS— 

Assignment.153 

Definition.149 

Extension.151 

Fees.152 

Infringement.153 

Licences of right.i 152 

Method of obtaining.150 

Opposition to.151 

Period of.151 

Register of.. . 152 

Registration abroad . . , . .153 

Revocation of.152 

Rights of orown.153 

Specification ..... 150,151 

Transmission.155 
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PACK 

PAWN— 

Definition.44 

Pawnbrokers Aot, under . . , 45 

, Karris.” 

‘pawnbrokers. 4 r> 

Insurable interest.47 

Interest.46 

Liabilities of.47 

Pawn ticket ....... 46 

Rights of.46 

Warranty of title by .... 4 7 

PETITION IN BANKRUPTCY 229 0 * 009 . 
Conditions. ....... 229 

Creditor, by . ..229 

Debtor, by ...... 229 

V Secured creditor, by.229 

f PLEDGE— 

Definition.44 

Effeot of..29 

Liability of pledgee.45 

Possession of articles.45 

Security, as.29 

See also Pawn, Pawnbrokers. 

POSSESSORY LIEN.47 

PREFERENCE, FRAUDULENT 219 
PREFERENCE SHARES . . . 195 

PREFERENTIAL CLAIMS — 

Bankruptcy .249 

Winding up.218 

PRELIMINARY CONTRACTS . .171 

‘ PREMIUM— 

Definition. Dll 

Partnership .. 20 

« PRIMAGE AND AVERAGE ” . 74 

PRIVATE COMPANIES— 

Advantage ol.213 

Definition.212 

Returns , ..... 214 

PROFIT AND LOSS ACCOUNT . 2 L 0 

PROFITS, SECRET.15 

PROMOTER— 

Definition of . . . . . . .174 

Fraud of.178 

Liability for fetatomonts in pros¬ 
pectus .178 

Misrepresentations, by . . . .178 

Remedy against.178 

PROMOTION OF COMPANY nietseq. 
PROSPECTUS— 

Contents of.176 etseq. 

Non-disclosure m.177 

Misrepresentations in , . .177 

Statement in lieu of.182 

w PROTECTED TRANSACTIONS " 240 
PROXY— 

At company meetings .... 208 

At creditors 1 meetings .... 235 

Special ........ 235 

PUBLIC EXAMINATION ... 237 
“ PUT n (on Stock Exchange) . .147 

“ PUT AND CALL ” (on Stock Ex. 
change).147 


Q. 

QUALIFICATION OF DIRECTORS *203 


VAW 

ft. 

RAILWAY AND CANAL COM¬ 


PANIES— 

Carriage of Passengers .... 63 
Common carriers ..... 52 
Exemption from liability ... 67 

Liability of ..... 56 el ssq. 

Passengers' luggage ..... 64 

Standard terms and conditions . 58 

RECEIVER— 

Appointment of, by mortgagee. 33, 201 
Appointment of, in partnership . 19 

Official. 216 

RECEIVING ORDER . . 230 

Advertlsemont of.231 

RESCISSION . . . . 231 

RECOGNIZANCE.fil 

REDEEMABLE PREFERENCE 

SHARES.195 

REGISTER BOOK.67 

REGISTER OF MEMBERS . .185 

REGISTRATION— 

Bills of Sale.38 

British Bhip. 86 

Business names.3 

Charges ... ... 200 

Company.172 

Directors.203 

Limited partnersliips . . , . 26 

Patents. 152 

Trade Marks.154 

REGISTRY, CERTIFICATE OF 

(Shipping) ....... 90 

RE-INSURANCE. . . . J 09, 124 

- RELATION BACK " .... 244 

REMEDIES OF MORTGAGEE. . 30 

Of Mortgagor.34 

REPRESENTATION— 

Concerning credit.138 

Fraudulent.138 

Marine insurance, w . . . .114 

“ REPUTED OWNERSHIP " . . 247 

RESOLUTIONS OF COMPANY— 

Extraordinary.200 

Ordinary.200 

Special.209 

Wixuiing-up.209 

RESPONDENTIA.93 

RETIREMENT OF PARTNERS— 

Liabilities after.14,15 

RETURN of PREMIUM ... 124 
RIGHTS— 

Auditor's.212 

Copyright, in.159 

Dissolution, on .... 20 0 * 009 . 

Goods, in ........ 29 

Partners.15 a* seq* 

Property, in.29 

Surety's.132 

RULE IN EX PARTE WARING , 259 

RUNNING DAYS.70 

RUNNING DOWN CLAUSE . . 120 

S. 

SALE BY MORTGAGEE ... 32 
SALVAGE. 95 
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SEAMEN.97 

Agreements with ..... 97 

Discharge of.97 

Duties Of ........ 07 

lien of.. . 98 

Rights of.97 

SECOND MORTGAGE .... 34 

SECURITIES— 

Classes of ..29 

Gilt-edged.145 

Personal.29 

Tacking ... .... 34 

Transfers of.140 

Trustee.145 

SEPARATE ESTATE, Partners . 25 

SET OF BILLS OF LADINO . . 75 

SET-OFF.260 

SETTLEMENT— 

Disputes in partnership .... 17 

Losses in Fire Insurance . . . 109 

Stock Exchange.144 

Voluntary ....... 203 

SHARE CERTIFICATE— 

Company's Responsibility . . * 188 

Definition of.188 

Members entitled to.188 

SHARE-HAW KING.180 

SHAREHOLDERS. See Members of 
Company* 

SHARES— 

Allotment.18 L 

Application.181 

Bonus.198 

Brokerage ....... 181 

Calls.192 

Cancellation. .193 

Certificate of . IBB 

Classes of.195, 190 

Conversion into stock . . .190 

Cumulative.195 

Deferred.195 

Definition..187 

Dividend^ on , . . . . .197 

Estoppel . . , , ^ , . . 190 

" Forfeiture.192 

Founders' shares ...... 195 

Irregular allotment.182 

Issue at a discount ..... 184 

Issued as fully paid.184 

Lien on ........ 193 

Ordinary . . *.195 

Participating Preference .195 

Preference*. ....... 195 

Redeemable preference . . . .105 

Surrender of ...... . 192 

Transfer of.146, 189 

Transmission..191 

Underwriters.I8Q 

SHARES IN SHIPS— 

Joint owners..98 

Number of.93 

SHARE WARRANTS— 

Coupons for dividends * ... 191 

Delivery of.191 

Negotiable instruments . . « .191 

Ragtdathma for issue.192 


* AGE 


British.8b 

Co-ownership....... 89 

Husband.89 

Log book.»n 

Management of . . . . 89 et eeq. 

Master of.. . 90 

Mortgage of.89 

Owners. See separate heading. 

Ownership of.88 el esq. 

Papon of.90 

Registration of.8i> 

Seaworthiness of ...... 97 

Transfer of ownership ...» 88 

SHIPOWNERS— 

Duties of.76, 94 

Liability of.67 et eeq. 

Lien of.91 

Limitation of liability .... 67 

Managing ........ 89 

Fowpr of sale ....... 76 

Registration of ...... 86 

SHIPPING— 


Barratry.96 

Bill of health.90 

Bottomry . 9.1 

Certificate* of registry .... 90 

Collision.93 

Customs clearance ..... 90 

Flotsam and jetsam.9b 

Formal Contracts of service . , 90 

General average.90 

Ligan or lagan.'lb 

Manifest.. . , 90 

Master.90 et esq. 

Muster roll ....... 90 

Ownership and management 88 et eeq. 

Particular average.92 

Primage and average .... 74 

Register book.*87 

Registration of.Bb 

Respondentia ...... 93 

Salvage. 95 

Seamen. 97 

Wrecks and wreckage . ... 95 

See also Bill of Lading and Charter 
party. 

SHIP'S MASTER— 

Agency of . 93 

Duties of.90. 94 

Liability of ....... 76 

Uen on freight.94 

Towers of.90 

SISi'ER SHIP CLAUSE .... 121 

“SLIP,” THE.115 

SOLD NOTE, BROKERS ... 143 
SPECIAL RESOLUTION : . . 209 

SPECIFICATION (PATENTS)— 
Complete ....... .*150 

Provisional.150 

SPECULATION ON STOCK EX¬ 
CHANGE ....... 141 

STAMP DUTY— 

Arbitration awards.294 

Bill of sale.40 

Charter party.03 


STANDARD TERMS AND CONDI* 
TIONS, RAILWAY COMPANIES 58 
STANNARIES.. 
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roW ggBN T IN LIEU OF PRO- 

mmmm of affairs 236 

STATUTORY MEETINU . . . m 

STATUTORY REPORT . ... 207 

STOCK. m 

Debenture.109 

STOCKBROKERS— 

Definition.* . no 

Lfiea o i .49 

STOCK EXCHANGE . . . 140 « 

Acoount dayu ...... 144 

Agency of stockbroker . . . .142 

Backwardation.143 

Bulls and Beam.. 

Galls on.147 

Contango.143 

Continuation. 143 

Contract notes.142 

Customs of.143 

Defaulting members . „ 144* 

Differences ^ . 141 

Gambling.141 

Investments.147 

Management.140 

Market.143 

Members.140 

Options.147 

Provisions of Leeman'a 'Act .141 

Rules of ........ 140 

Settlement . , . . . ". , 144 

Speculation.141 

Stook jobber.140. 143 

Ticket day.144 

Transfers.146 

Underwriting ....... 147 

STOPPAGE IN TRANSITU — 

Carrier's duties.62 

Right of, in bankruptcy . . . 240 

Shipowner's duty.70 

SUBMISSION TO ARBITRATION— 
Assignment, effect of .... 279 
Bankruptcy, effect of ... . 279 

Capacity of parties ..... 276 

Death, effect of.279 

Denial of liability *.264 

Effect of . . ..282 

Form of.277 

Nature of.270 

Repudiation of contract ... . 284 

Revocation.284 

Stay of proceedings.285 

Subject matter of.281 

SUBROGATION*— 

Insurance, In.10.1 

Suretyship* in. * . • .131 

SUCCESSIVE BANKRUPTCIES— 

Rights of trustees.264 

SUE AND LABOUR CLAUSE . 119 
SUEZ CANAL CLAUSE .... 120 

SURETY. 128 at m?. 

Co-surety , . 134 

Death of. 136 

Delay.136 

Discharge of ..134 

Liability of.131 

Release Of ....... 196 

Revocation by ... . 131,133 

Rights of * . , 4 , , • , 132 

AM who Quavtmfm mid Sumyahip. 


FAQ* 

SURETYSHIP**. 

Alteration of contract «... 136 
Concealment of facts. , . . .132 

Connivance of oreditor ...» 139 
* Consideration, failure of * . . 136 

Continuing guarantees . . . .131 

Contract - ..128 

Debt^efauK and miscarriage. . 129 

Discharge of surety . . 134 ales*. 

Fidelity . . *.138 

Fraud in.136 

Giving time ..138 

Guarantees ....... 128 

Hotohpot.134 

Indemnities ..129 

Judgment.138 

Liability of surety.191 

Merger of security ..... 137 

Misrepresentation.132 

Nature of.128 

Negligence of creditor . . . .133 

Non-disclosure.136 

Non-execution ...... 136 

Parties required.130 

Partnerships.136 

Representation concerning credit . 198 

Revocation of.136 

Right* of surety ...... 132* 

Sec, 4, Statute of Frauds • . . 126 

Subrogation in.131 

Uborrtmm fidei .132 

SURRENDER OF SHARES . .192 


TABLE A.172 

TACKING.34 

TERMINATION— 

Appointment of trustee, of , . . 240 

, Partnership of ..... „ 7 

THIRD MORTGAGE.34 

TICKET DAY.144 

TIME POLICIES ..114 

TOTAL LOSS, ACTUAL AND CON¬ 
STRUCTIVE .121 

TRADE DESCRIPTION .... 157 
TRADE MARKS— 

Assignment.166 

Definition.164 

Infringement of.166 

Merchandise Marks Aots » . .167 

Registration of.154 

Transmission ....... 158 

Warranty.. 167 

TRANSFER— 

Bill of lading ....... 76 

Forged 7r .146. 180 

Securities, of.. • 146 

Shares, of.146 

TRANSMISSION OF OWNER¬ 
SHIP— 

British ships.86 

Copyright.163 

Patents . ,1163 

Shares..146 

Trade marks ....... 166 
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INDEX 


TRUST MONEY, Employment of . 13 


TRUSTEE^ 

Creditors, for ..230 

Director as . *.20j> 

TRUSTEE IN BANKRUPTCY 

339 et s*q. 

Accounts.£44 

Appointment.239 

Books.242 

Ditolaimer. •.250 

Duties of.241 

Powers of. 242, 247 

Release of .241 

Rights of.247 

Termination of appointment . . 240 

Title.245 

TRUSTEE SECURITIES . . .145 


U. 


UBERRIMJE FIDEI — 

Insurance.102 

Partners.15, 10 

Prospectus of Company . 170 

Suretyship.132 

ULTRA VIRES .109 

UMPIRE. Set Arbitrator. 

UNDER TNSURANC E 123 

UNDERWRITER (MARINE IN¬ 
SURANCES— 

Insurance broker liable to • . .115 

Liability of.122 

UNDERWRITER OF SHARES 147,180 

UNDERWRITING.180 


v. 

VALUED POLICY .... 
VESTING OKDBftS .... 
VOLUNTARY SETTLEMENTS 

J* 

wv 

WAGER AND INSURANCE 
WAGES OF SEAMEN . . . 

WARRANTS— ] 

Dock. 

Share. 

WARRANTY— 

Charter party . * , 

Marine insurance . . , 

Trade marks t 

“ WEIGHT VALUE AND Cfc 
TENTS UNKNOWN *• . ' 

WIFE. See alto Married Womahi 
Insurable interest 
WINDING-UP .... 21 
WINDING-UP (Compulsory) J 

Grohnds for. a 

Initiation of.1 

WINDING-UP (of Partnership)-! 
Assurance company ] 

Companies Act, under . < 

limited partnership . , . 

Paitnership Act, under . * 

WINDING-UP (Under Supervise 
Discretion of court 
Resolution for .... 
WINDING-UP (Voluntary)— 
Advertisement of. 

Appointment of liquidator . 
Cpmmencement of 

Creditors. 

Effect of. 

Members. 

Resolutions foi .... , 

" WITH PROFITS " POLICY . 


UNDISCHARGED BANKRUPT . 207 

UNLIMITED COMPANIES 105. 100 I Y. 

UNVALUED POLICY , . . .ml YORK-ANTWERP RULES . 




























